How MORE INTERNATIONAL ARBITRATIONS CAN BE AMICABLY SETTLED

Como MAIS ARBITRAGENS INTERNACIONAIS PODEM SER RESOLVIDAS AMIGAVELMENTE
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AgstracT: Many more international arbitrations
could be amicably settled if greater use were made
of the "sealed settlement offer" (“Sealed Offer") pro-
cedure derived from the English common law. But
this has not happened because parties could not be
confident a Sealed Offer would remain confidential.
However, thanks to a new initiative of the Inter-
national Court of Arbitration of the International
Chamber of Commerce ('ICC"), this confidentia-
lity problem may now be resclved. The article be-
low describes the Sealed Offer procedure, the ICC
Rules of Arbitration regarding allocation of costs,
how Sealed Offers may be used in ICC arbitration
to influence the ‘allocation of costs and the ICC's
new procedure for protecting the confidentiality of
the Sealed Offer contained in an ICC Note to Parties
and Arbitral Tribunals dated 1 March 2017. Finally,
the article includes as an appendix a sample Sealed
Offer letter.

Kevworps: Settlement - Amicable settlement -
Sealed offer - Calderbank offer - ICC arbitration -
Arbitration costs - Allocation of arbitration costs.

CHRISTOPHER SEPPALA
Partner, White & Case LLP, Paris.

PauL BrumpTON
Partner, White & Case LLP, London.

MarieLe CouLer=Diaz
Associate, White & Case LLP, Paris.

Resumo: Muito mais arbitragens internacionais po-
deriam ser resolvidas de forma amigdvel caso fosse
feito um maior uso da "oferta de acordo selada”
("Oferta Selada"), derivada do common faw inglés.
Isso ndo acontecia, porgue as partes ndo tinham
certeza de que uma Oferta Selada permaneceria
confidencial. No entanto, gracas a uma nova inicia-
tiva da Corte Internacional de Arbitragem da Cadma-
ra de Comércio Internacional (“CCI"), esse problema
de confidencialidade pode agora ser resolvido. O
artigo a seguir descreve o procedimento da Oferta
Selada, as Regras de Arbitragem da CCl relativas a
alocacdo de custos, como as Ofertas Seladas podem
ser usadas nos procedimentos CCl para influenciar
a alocacdo de custos e o novo procedimento da CCl
para proteger a confidencialidade da Oferta Selada
contida em uma Nota da CCl as Partes e aos Tribu-
nais Arbitrais de 1°de margo de 2017. Finalmente, o
artigo inclui, como apéndice, uma amostra de carta
de Oferta Selada.
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1. INTRODUCTION

International' arbitration is accustomed to borrowing procedures from domes-
tic legal systems and, after adapting them, incorporating them into international
arbitral practice. Thus, the IBA Rules on the Taking of Evidence in International
Arbitration (2010) (the “IBA Rules”) have borrowed and incorporated the direct
examination and cross-examination of witnesses by counsel, party-appointed ex-
perts as well as document production - though not discovery generally — from the
common law system. On the other hand, the generally accepted use in internatio-
nal arbitration of detailed written pleadings, accompanied by documentary eviden-
ce, detailed written witness statements and tribunal-appointed experts, is more in
keeping with practice in the civil law system.

However, there is an excellent, discrete procedure from the English common
law system which has not yet come to be generally accepted in international arbi-
tration. This is known as the “sealed (settlement) offer” or offer sent on a “without
prejudice save as to costs” basis (herein called “Sealed Offer”). Regrettably, this
procedure has been used in relatively few cases up to now, mainly where English
common law lawyers are involved, and it deserves to be much better known and
more widely used in international arbitrations, as it will promote the earlier amica-
ble settlement of arbitrations.

While this procedure is described in its English context in Section 2 below, it
may be illustrated by a simple example. Let us assume that the claimant (“C”) be-
gins an arbitration against a respondent (“R”) claiming US$10 million. R privately
assesses its liability at no more than US$2 million. As R wishes to see the claim
settled, R offers $2.5 million to C subject to the condition that if the offer is rejected
R reserves the right to submit its rejected offer to the relevant arbitral tribunal in
such manner that the tribunal will only be informed of it after the tribunal has de-
cided the merits and quantum of the case and is ready to determine how to alloca-
te the costs of the arbitration. If C accepts the offer then that is, naturally, the end
of the matter. If C rejects the offer and if C is ultimately awarded significantly more
than $2.5 million by the tribunal, then C’s rejection of the offer and continued pur-
suit of the arbitration would have been justified and the offer should have no cost

1. This article was first published (under the title “The New Assistance The 1CC Provides to
Protect The Confidentiality of a “Sealed Offer”) in ICC Dispute Resolution Bulletin, Issue
1, 2017.
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consequences. On the other hand, if C recovers less than $2.5 million, R may legi-
timately claim that C should have accepted R’s offer when it was made as this
would have allowed the costs of arbitration which R has incurred since then to
have been avoided. Therefore, R may reasonably claim that C should be liable for
all of R’s arbitration costs since that date. These costs, which are described below,
could be substantial if R’s offer was made at the outset or early in the arbitration.

Under English procedure, after C had refused to accept R’s offer, as explained in
Section 2 below, R would submit the unaccepted offer to the tribunal in a sealed
envelope. Under English rules of professional ethics, C would be bound not to
disclose the contents of the offer to the tribunal and, similarly, an English tribunal
would not open the sealed envelope until after the tribunal had decided the merits
and quantum and come to decide how costs should be allocated. Variants of this
procedure are commonly used in domestic litigation and arbitration in England
and certain other common law countries.

One reason this procedure is likely to help settle more disputes is because of the
frequency of “inflated claims”: a claimant asserts a claim with a substantially infla-
ted quantum and the respondent acknowledges to itself that it has some responsi-
bility (who is perfect?) but believes that it is nothing like as great as that asserted
by the claimant. In such a situation, the respondent would have an interest in ma-
king a Sealed Offer for the amount of the liability it considers that it has plus
perhaps something extra as a further inducement to the claimant to accept the of-
fer. On the other hand, if the claimant concludes that the respondent’s assessment
is roughly right, the claimant would have an incentive to accept such an offer so as
to avoid potential liability for the totality of the respondent’s arbitration costs from
the date the offer is made.

Another reason why a Sealed Offer may induce settlement is the wide range of
costs that the prevailing party may recover and, hence, that the losing party may be
forced to bear, in an ICC arbitration. The “costs of the arbitration” under the ICC
Rules of Arbitration of 2012, as amended in 2017 (the “ICC Rules”), include not
just the arbitrator(s) fees and expenses and administrative expenses of the ICC but
—unlike in domestic litigation in, for example, France, Japan and the United States®
— the costs incurred by each party in presenting its case, such as lawyers’ fees and
expenses. The costs of a party in presenting its case represent 82 per cent of the

2. Christopher Hodges, Stefan Vogenauer and Magdalena Tulibacka — Costs and Funding of
Civil Litigation: a Comparative Study — University of Oxford Legal Research Paper Series,
Paper n. 55/2009 (December 2009), paras. 73 to 76.
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costs in ICC arbitration cases.? Indeed, in some ICC arbitrations the “costs of the
arbitration” may come to represent 20 or 30 or 40 per cent or more of the amount
in dispute.

However, the difficulty a party faces if it wishes to resort to this procedure in
international arbitration is that it cannot usually be confident that both its adver-
sary and the individual members of the tribunal will respect the confidentiality of
the Sealed Offer. As the rules on legal privilege and professional confidentiality vary
from country to country, a party cannot be assured that the confidentiality of a Sea-
led Offer will be respected by lawyers and parties from countries where this proce-
dure is unknown.* For example, in France, the only form of settlement offer protec-
ted by confidentiality is one made by correspondence exchanged between members
of the bar (avocats).” Accordingly, French lawyers would have no obligation under
their rules of professional ethics to keep such offers confidential. The position may
not be dissimilar in a number of other Continental European countries.

Thus, it has been understandable that, even lawyers from different countries
who have been familiar with the Sealed Offer procedure have been unwilling until
IIOW (O Tesort to it in international arbitrations.

Can this issue of confidentiality be overcome so as to permit the wider use of
Sealed Offers in international arbitration? For exam ple, in the case of an institutio-
nal arbitration, can the international arbitral institution help to protect the confi-
dentiality of Sealed Offers until after the merits (including quantum) of an arbitra-
tion have been decided?

The ICC apparently believes that it can, as it has developed a procedure which
is expressly designed to protect the confidentiality of Sealed Offers in ICC arbitra-
tions. This procedure is set out in paragraphs 193 to 196 of the ICC’s Note to Par-
ties and Arbitral Tribunals on the Conduct of the Arbitration under the ICC Rules
of Arbitration dated 1 March 2017 (the “ICC’s Note”).

3. 1CC Publication 843 — Techniques for Controlling Time and Costs in Arbitration — Report
from the ICC Commission on Arbitration (2007), Introduction.

4. The IBA Rules merely provide that an arbitral tribunal may exclude evidence on the
grounds of “legal impediment or privilege under the legal or ethical rules” including
documents “for the purpose of settlement negotiations” (Articles 9.2(b) and 9.3(b)). The
IBA Rules do not specify how a tribunal should resolve a conflict of legal impediment or
privilege rules.

5. The relevant French legal provision is Article 66-5 of Law No. 71-1130 dated 31 December
1971, as amended, which provides that (unofficial translation): “correspondence (...) be-
tween ‘a lawyer and other [French] lawyers, except for those marked ‘official’ (...) are
covered by professional secrecy”.
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DouTRINA INTERNACIONAL

The purpose of this article will be, therefore, to examine this procedure. Howe-
ver, before doing so, this paper will:

1) explain in more detail what is a Sealed Offer,
2) recall what the ICC Rules provide regarding the allocation of costs, and
3) describe how a Sealed Offer can be used in an ICC arbitration.

This paper will then look at how the ICC Secretariat proposes that the confiden-
tiality of a Sealed Offer can be protected.

2. WHAT IS A SEALED OFFER?

In English law, the Sealed Offer represents a middle ground between an offer
made “without prejudice” (which may never be revealed to a tribunal) and an
“open offer” (which is treated as an ordinary piece of correspondence and may
freely be submitted to the tribunal).

When the Sealed Offer is made, the recipient of the offer (“offeree”) is informed
that it is “without prejudice save as to costs”.® In other words, the offer can only be
disclosed by the party making the offer (“offeror”) to the arbitral tribunal in rela-
tion to the tribunal’s decision to allocate the costs of the arbitration but not for the
purpose of considering the merits of the underlying dispute.”

An offer made on these terms is frequently referred to as a “sealed offer” becau-
se of the traditional means of communicating it to the tribunal. The offer letter is
sent by the offeror to the offeree but a copy is also provided to the tribunal in a
sealed envelope with a request that it be opened after the substantive decision on
liability and quantum has been reached ®i.c., at the point in time when the tribunal

0. This type of offer is also sometimes known as a “Calderbank offer” after an English case in
which it was considered (Calderbank v. Calderbank [1976] Fam. 93). Under English law,
the formulation “without prejudice save as to costs” will generally be effective to convey
the intent of the offeror to disclose the offer to the tribunal for the purposes of making its
costs determination. However, given that in ICC arbitration all parties may not be familiar
with the procedure, it will be advisable to include a more detailed explanation of how the
offeror intends to use the letter.

7. English Civil Procedure Rule 36.16 stands for the proposition that “without prejudice save
as (o costs” means, as a matter of English law; that an offer must be treated as confidential
and withheld from the trial judge until issues of merits and quantum have been decided.

8. See e.g., Tramountana Armadora SA v. Atlantic Shipping Co SA'[1978] 2 All ER 870, per
Donaldson J. at 876 (“A ‘sealed offer’ is the arbitral equivalent of making a payment into
court in settlement of the litigation or of particular causes of action in that litigation. Nei-
ther the fact, nor the amount, of such a payment into court can be revealed to the judge
trying the case until he has given judgment on all matters other than costs. As it is custom-
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is ready to consider apportionment of costs under the “loser pays” or “costs follow
the event” rule which is commonly applied in English arbitration practice.’

If the offeree rejects the offer and is subsequently awarded a lower amount by
the arbitral tribunal, the tribunal may attach negative costs consequences to the
rejection of the offer (i.e., a party who has rejected a reasonable settlement offer
may — even if successful on the merits — be ordered to pay some or all of the costs

of the arbitration, including the offeror’s legal fees and other costs, from the time
when the offer was made).

Traditionally, the offeror is the respondent who offers to settle the dispute for a
lower amount than the claimant seeks. But precisely the same costs advantages
accrue to a claimant who makes an offer to the respondent to settle the case for less

than the amount claimed, or who makes an offer in respect of a respondent’s cou-
nterclaim(s).

A classic statement regarding the effect of a Sealed Offer made by a respondent
in English arbitration practice is as follows:

How should an arbitrator deal with costs where there has been a “sealed of-
fer”? I think that he should ask himself the question: “Has the claimant achie-
ved more by rejecting the offer and going on with the arbitration than he
would have achieved if he had accepted the offer?” This is a simple question
to answer (...) If the claimant in the end has achieved no more than he would
have achieved by accepting the offer, the continuance of the arbitration after that
date has been a waste of time and money. Prima facie, the claimant should recover
his costs up to the date of the offer and should be ordered to pay the respondent’
costs dfter that date. 1f he has achieved more by going on, the respondent
should pay the costs throughout.

Let me stress, however, that whilst this is the general rule, there is an overri-
ding discretion.'® [Emphasis added]

ary for an award to deal at one and the same time both with the parties’ claims and with
the question of costs, the existence of a sealed offer has to be brought to the attention of
the arbitrator before he has reached a decision. However, it should remain sealed at that
stage and it would be wholly improper for the arbitrator to look at it before he has reached
a final decision on the matters in dispute other than as to costs, or to revise that decision
in the light of the terms of the sealed offer when he sees them.”).

9. This procedure is sometimes perceived as disadvantageous to the offeror as the tribunal
will know that the party which has provided a sealed envelope has made an offer to settle
the arbitration and hence has accepted partial liability (in the case of a respondent) or that
its quantum is inflated (in the case of a claimant).

10. Tramountana Armadora SA v. Atlantic Shipping Co SA [1978] 2 All ER 870, per Donald-
son J. at 877-8.
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The Sealed Offer procedure thus provides a useful device by which an offeror
can place pressure on an offeree to settle a dispute. The potential costs consequen-
ces of refusal give the offeree a tangible financial incentive to make a realistic
appraisal of its prospects of success if it chooses to take the matter forward rather
than settling for the amount offered.

The Sealed Offer procedure also provides an incentive for the offeror to make a
realistic — and even generous — settlement offer rather than a “low ball” one. This
is because the offeror will not ultimately obtain any costs advantage in the procee-
dings unless the offer is pitched at or above the level which is ultimately awarded
by the tribunal. Similarly, the offeror is incentivized to make its offer at an early
stage in proceedings because the earlier the offer is made, the greater the possible
costs advantage to the offeror.

3. THE ICC RULES REGARDING ALLOCATION OF COSTS

The ICC Rules of Arbitration provide that an arbitral tribunal may take account
of each party’s conduct when making decisions as to the allocation of costs of an
arbitration. This may naturally include where an arbitration has been prolonged
unnecessarily by a party’s failure to accept a reasonable settlement offer made by its
adversary.'!

When making its final award, the tribunal is required by Article 38(4) to “fix the
costs of the arbitration and decide which of the parties shall bear them or in what
proportion they shall be borne by the parties”.

According to Article 38(1), the “costs of the arbitration” include “the fees and
expenses of the arbitrators and the ICC administrative expenses (...) as well as the
fees and expenses of any experts appointed by the arbitral tribunal and the reaso-
nable legal and other costs incurred by the parties for the arbitration.” Thus, as
mentioned above, the costs of an ICC arbitration can be very significant. Accordin-
gly, any procedure which may allow a party better to foresee how a tribunal will
allocate such costs between itself and its adversary may induce it to settle a case.

The ICC Rules do not contain a presumption that the losing party should pay
the winning party’s costs in the arbitration but, in practice, a majority of arbitral
tribunals adopt that approach as a starting point.'?

11. See ICC Commission Report Decisions on Costs in International Arbitration, ICC Dispute
Resolution Bulletin, Issue 2, 2015, 1 (2015 ICC Comm. Rep.”), para. 100.

12. 2015 ICC Comm. Rep., para. 13.
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Irrespective of its starting point, the tribunal is explicitly empowered by Article
38(5) to “take into account such circumstances as it considers relevant, including
the extent to which each party has conducted the arbitration in an expeditious and
cost-effective manner” when making any apportionment of costs.

Accordingly, where a party has made a settlement offer that has been rejected by
the opposite party and where the opposite party is awarded less than the amount of
the offer, the tribunal may wish to take those circumstances — the rejection by the
opposite party of an apparently reasonable settlement offer — into account when
considering “the extent to which each party has conducted the arbitration in an
expeditious and cost-effective manner” under Article 38(5).

4. SeALED OFFers IN |CC ARBITRATION

However, as to the lawyers involved in ICC arbitrations are often from different
legal cultures, many may be unfamiliar with the Sealed Offer procedure. Moreover,
their notions of legal privilege and professional confidentiality may well differ from
those in the common law countries where the Sealed Offer is commonly used.!
Consequently, some parties may, understandably, feel uncomfortable with, and ob-
ject to, the use of such procedure.

To limit the risk that any party or lawyer who has such an objection (including
a tribunal member) could later unexpectedly undermine the Sealed Offer procedu-
re (by disclosing the contents of the Sealed Offer, or opening the envelope contai-
ning it, prematurely), the ICC’s Note provides that the issue of the acceptability of
this procedure should be considered by the tribunal and, if appropriate, be discus-
sed and, ideally, be agreed upon by the tribunal and the parties at the outset of an
arbitration. According to the ICC’s Note:

The arbitral tribunal should consider consulting the parties at an early stage
(e.g. at the first case management conference pursuant to Article 24) and in-
viting them to agree on a procedure for the possible use of Sealed Offer(s) in
the arbitration. Absent initiative by the arbitral tribunal in this respect, any
party is free to raise this issue.*

As promoting early amicable settlement — the purpose of the Sealed Offer pro-
cedure — should be in everyone’s interest, each party may be under some pressure
to subscribe to the procedure once the issue is raised.

13. See 2015 ICC Comm. Rep., para. 96.
14. The ICC’s Note, para. 194,
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When making a Sealed Offer, a party must take care to explain to the offeree in
detail in its offer letter how the offeror proposes to use the settlement offer if it is
not accepted. Accordingly, the terms of the offer should be described fully in such
letter. A party must not assume that by merely marking a letter “without prejudice
save as to costs”, which may be understandable to lawyers in certain common law
countries, will be sufficient to convey the offeror’s intention to provide the letter to
the tribunal for the purposes of costs allocation.'” Indeed, these words may well be
meaningless to lawyers from civil law countries.

Ideally, any Sealed Offer should be capable of immediate acceptance by the offe-
ree (even if subject to the conclusion of a formal settlement agreement). Accordin-
gly, it will generally be appropriate for the letter to make clear:

i. the scope of the offer (i.e., does it include all claims and counterclaims in the
proceedings or some subset of them only);

ii. the monetary amount (or other remedy) being offered;
iii. the time when payment (or completion of the other remedy) will be made;
iv. the treatment of interest, if appropriate;

v. the allocation of the costs of the arbitration incurred until the point in time
when the offer is accepted;

vi. the method by which the offer can be accepted; and

vii. whether the offer is open for acceptance within a limited time or indefini-
tely.

A sample letter including possible wording on these points is included in
Appendix.

The offeree may wish to make a counter-offer. Any such counter-offer may also
be made as a Sealed Offer. In those circumstances, the entire chain of correspon-
dence arising from the initial offer (e. g., counter-offers, withdrawals etc.) should be

kept confidential from the tribunal until it is ready to address the issue of costs al-
location.

Section 5 below describes the practical assistance that the ICC Secretariat can
provide to parties to ensure that correspondence relating to a Sealed Offer (or Of-
fers) is kept confidential from the time the original offer has been made and is re-

15. See C. Seppila, International Construction Contract Disputes: Second Commentary on
ICC Awards Dealing Primarily with FIDIC Contracts, ICC ICArb. Bull. (2008), v. 19 n. 2,
P. 68-69; P. Anjomshoaa, Costs Awards in International Arbitration and the Use of “Sealed
Offers” to Limit Liability for Costs, (2007) 10 Int']l Arb. L. Rev. 38; and J. Wood, Protection
Against Adverse Costs Awards in International Arbitration (2008) 74(5) Arbitration 129,
at p. 143-146.
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jected and is sent in a sealed envelope to the ICC until after the tribunal has deci-
ded the merits and quantum of the case, when the Sealed Offer (or Offers} can be
communicated to the tribunal for it to consider in the allocation of the costs of the
arbitration.

5. How 1HE ICC PROTECTS CONFIDENTIALITY

To obtain the Secretariat’s assistance in connection with a Sealed Offer (or Of-
fers), the 1ICCs Note provides for observance of the following procedure:'®

a. At any point after the Secretariat has transmitted the Request for Arbitra-
tion to the respondent(s), any party to the arbitration may send to the Secre-
tariat 2 copy of an offer of settlement previously made to any other party in
the arbitration, but not accepted, that is marked “without prejudice save as to
costs”. The offer should be submitted to the Secretariat in a sealed envelope
marked “without prejudice save as to costs”. An accompanying letter should
request the Secretariat to treat the sealed envelope as confidential and not to
transmit it to the tribunal until the tribunal has resolved all issues of liability
and quantum and is ready to consider the allocation of costs. The sending
party should address such correspondence to the Secretariat and simulta-
neously copy the original recipient of the offer.

b. Following receipt of correspondence pursuant to paragraph (a) above, the
Secretariat will inform:

(i) the sending party (copying the other party) that the sealed envelope will
be held in confidence, and

(ii) the original recipient of the offer (copying the other party) of the circums-
tances in which the sealed envelope may be submitted to the tribunal and
solicit any comments.

c. Further correspondence arising from the original offer (including, for :
example, any counter-offers) which is sent by a party to the Secretariat in a .
sealed envelope marked “without prejudice save as to costs” will be held by
the Secretariat on the same basis as the original offer.

d. At an appropriate stage in the proceedings, the Secretariat will write to the :i
tribunal to inform it that the Secretariat is holding correspondence exchan-
ged between the parties that is potentially relevant to its determination o
costs under Article 38. The Secretariat will request the tribunal to: (i) inform
the Secretariat in writing whether it accepts to receive the Sealed Offer(s); and
in such case to {ii) inform the Secretariat in writing once it has completed its

16. The ICCs Note, para. 196.
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deliberations on all liability and quantum issues and is ready to apportion
COsts.

e. II the tribunal accepts to receive the Sealed Offer(s), it should refrain from
closing the proceedings pursuant to Article 27 to the extent necessary to al-
low the parties to make further submissions on costs.

f. Once the tribunal has informed the Secretariat that it is ready to apportion
costs under Article 38, the Secretariat will send to the tribunal all the correspon-
dence marked “without prejudice save as to costs” and held by the Secretariat.
Once the tribunal has received this information, it shall open the sealed envelo-
pes and provide copies of any documents contained therein to the parties.

g. The tribunal will decide whether any further procedural steps are necessary
or whether it can proceed to allocate costs pursuant to Article 38. For the
avoidance of doubt, the tribunal retains discretion to decide what weight, if
any, should be given to correspondence marked “without prejudice save as to
costs” and received from the Secretariat.

h. Once the tribunal has completed its deliberations on costs, it will add its
decision as to the allocation of costs to the draft final award, which will be
submitted to the ICC Court for scrutiny pursuant to Article 34.

The ICC procedure assumes that the parties and the arbitral tribunal will have
agreed, expressly or tacitly, to the Sealed Offer procedure, ideally, at the first case
management conference pursuant to Article 24 of the ICC rules. If the procedure
has not been agreed, the arbitral tribunal retains the discretion to refuse to receive
Sealed Offer(s) held by the Secretariat."”

Under the ICC procedure, the tribunal will not receive the sealed envelope(s)
until it has informed the ICC that it has completed its deliberations, and decided,
on liability and quantum. This protects against the possibility of a rogue tribunal
member opening the sealed envelope(s) at an earlier stage of the proceedings.

The tribunal is also required to send copies of the documents contained in the
sealed envelope(s) to the parties after opening them. This protects against the (perhaps

17. Absent an agreement of the tribunal and the parties on the Sealed Offer procedure (or an
agreement between the parties to protect the confidentiality of settlement offers), any par-
ty wishing to make a settlement offer will need, in theory at least, to consider the various
rules relating to legal privilege and professional confidentiality which may potentially ap-
ply to the question of confidentiality in an arbitration in light of the (likely) different legal
qualifications of the lawyers involved and other relevant factors. As this may well be im-
practicable, a party will need to proceed with great caution when making any settlement
offer, unless the parties can agree that any settlement negotiations or settlement agreement
will be inadmissible in any future arbitrations or litigation.
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unlikely) possibility that a party could submit a different settlement offer to the Secre-
tariat than it had made to its opponent.

At the point in time when the tribunal opens the sealed envelope(s), the parties
will not have seen the tribunal’s ruling on issues of lability and quantum. Accor-
dingly, under the ICC's procedure, the tribunal must be trusted not to make a pre-
mature request for the sealed envelope(s) and not to make any amendments to the
substantive rulings in the draft award after opening the sealed envelope(s). Of
course, if a party is particularly concerned by these risks, it may request the tribu-
nal to deal with costs in a separate phase of the arbitration after issuing a partial
award on liability and quantum.

6. ConcLusion

While only time will tell how effective the ICC’s new procedure will be, the au-
thors believe that the ICC’s new procedure, when agreed to by tribunals and par-
ties, should provide parties with assurance that their Sealed Offers will be kept
confidential until the merits and quantum, if any, of the case have been decided and
the issue of cost apportionment is addressed. Hopefully, it will lead to much greater
use of Sealed Offers in international arbitrations and, thus, to the earlier amicable
settlement of disputes.

Appendix

Sample of a “without prejudice save as to costs” offer
[Date]

BY [Mode of transmission]

Confidential and without prejudice save as to costs

Not to be disclosed to the arbitral tribunal except for the purposes of allocation

of costs under article 38 of the Rules of Arbitration of the ICC of 2012, as amended
in 2017

[Address of offeree/Offeree’s legal representative |

Re: ICC Case No. [___ ]

Dear; [y ]2

We ([Offeror’s Legal Representatives]) are instructed by [Offeror] to make the
following offer to [Offeree]. For the avoidance of doubt, this offer is not to be taken
as an admission of liability in the above referenced arbitration (the “Arbitration”).

1. [Offeror] offers:

(a) to pay to [Offeree] the sum of [__] (the “Settlement Amount”) in full and
final settlement of both:
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(i) all claims and causes of action in respect of which the [Offeree]'® claims in
the Arbitration, including all claims for interest up to the date of the offer and du-
ring the [45]day Period (as defined in paragraph 2 below); and

(ii) all counterclaims of [Offeror]" in the Arbitration, including all claims for
interest up to the date of the offer and during the [45]day Period.

2. If this offer is accepted within [45] days of the date of the offer (the “[45] — |1 |
day Period”), [Offeror] will make payment of the Settlement Amount to a bank Il
account nominated by [Offeree] within a period of [ten business days] from accep-
tance by [Offeree] and shall be responsible for any bank charges incurred. In addi-
tion, [Offeror] shall be responsible for the payment of the totality of the costs of the
Arbitration, as defined in Article 38(1) of the ICC Rules of Arbitration (the “Costs
of the Arbitration”), incurred up to and including the [45]" day after the date of
the offer, such costs to include:

(a) the fees and expenses of the arbitrators and the ICC administrative expenses |
fixed by the ICC International Court of Arbitration: and

(b) the reasonable legal and other costs incurred by the [Offeree] for the Arbi-

tration, such costs to be determined by the arbitral tribunal as part of the Arbitra-
tion, if not agreed;

it being understood that [Offeror] shall bear the legal and other costs incurred
by [Offeror] for the Arbitration.

3. If this offer is not accepted within the [45]-day Period, [Offeror] is free to
withdraw it at any time by a letter to [Offeree’s Legal Representative]). If it is not
withdrawn, it may still be accepted, but only on condition that the parties agree
which of them shall bear Costs of the Arbitration incurred from the end of the [45]
day Period or in what proportion such costs shall be borne by the parties.

4. In accordance with paragraphs 193-196 of the ICC’s Note to Parties and Ar-
bitral Tribunals on the Conduct of the Arbitration under the ICC Rules of Arbitra- .
tion dated 1 March 2017 (the “ICC’s Note”) (a copy of which is enclosed), this ;
letter is written on the basis that it is confidential and “without prejudice save as to
costs” and that it may (if not accepted), consequently, be submitted to the tribunal
in the Arbitration as a “Sealed Offer”. Neither this letter, nor the offer contained in
it, nor the existence of either, may be brought to the attention of the arbitral tribu-
nal by [Offeree]. However, if the offer is not accepted, [Offeror| reserves the right
to bring this letter to the attention of the arbitral tribunal in connection with the
tribunal’s determination of the Costs of the Arbitration under Article 38 of the ICC

18. Note: assuming the Offeree is the Claimant in the Arbitration.

19. Note: assuming the Offeror is the Respondent in the Arbitration and has counterclaims.
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Rules, it being understood that the tribunal will not be made aware of the contents
of this letter until after the tribunal has decided the merits and quantum, if any; of
the case and is about to address the Costs of the Arbitration. The arbitral tribunal
would then be invited to make an appropriate award in relation to the Costs of the
Arbitration, taking into account the terms of this letter. For these purposes [Offe-
ror| may (but is not required to) take advantage of the services offered by the I1CC
Secretariat and described in Section XX.C, comprising paragraphs 193 to 196, of
the ICC’s Note.

5. For the avoidance of doubt:
(a) the date of the offer shall be deemed to be the date of this letter:

(b) acceptance of the offer shall be by letter from [Offeree’s Legal Representati-
ve]), which letter should be countersigned by an authorised representative of the
[Offeree] to confirm that the acceptance is authorised by the [Offeree], to be sent
by [specify mode of transmission] (the “Acceptance Letter”) to [Offeror’s Legal
Representative]); and

(c) the date of the acceptance of the offer, shall be deemed to be the date of re-
ceipt by the [Offeror’s Legal Representative] of the Acceptance Letter, which date
shall be notified by the [Offeror’s Legal Representative] to the [Offeree].

6. This letter and its acceptance shall be governed and construed in accordance
with the laws of [___]. Once accepted, the arbitration agreement applicable in the
Arbitration shall apply mutatis mutandis to any dispute arising out of or in connec-
tion with this letter.

This letter is countersigned by authorised representatives of the [Offeror], to
confirm that we have authority to make the offer contained herein, on behalf of the

[Offeror].
[Sign off],
[Offeror’s Legal Representative]

[Signature]
[Offeror]
By:
[Signature]

Name:
Title:

B |
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Enclosure: Note to Parties and Arbitral Tribunals on the Conduct of the Arbitra-
on under the ICC Rules of Arbitration dated 1 March, 2017.

Pesauisas po EpiToRriAL

Veja também Doutrina

e Concordar em discordar: por qué, o qué e como negociar o procedimento arbitral, de Diego Faleck
e Rafael Alves - ReDE 1/249 (DTR\2014\586): e
® 0 consensuzlismo como fundamento da arbitra

de Ana Teresa de Abreu Coutinho Boscolo e Gi
[DTR\.’ZOM\MSG).

gem e os impasses decorrentes do dissenso,
ovana Valentiniano Benetti - ReDF 2/303-341

PALA, Christopher; Brumeron, Paul; Couter-Diaz, Mariele. How more internati

onal arbitrations can be amicably settled.
Revista de Arbitragem e Mediagéo. vol. 55. ano 14. p. 201-215.53

0 Paulo: Ed. RT, out.-dez. 2017,




ISSN 1679-6462

REVISTA DE
ARBITRAGEM
E MEDIACAO

Ano 14 e vol. 55 e gut.-dez. /2017

fundador e Codiretor
ArnoLpo WaLp

Codiretor
Giovanni Etrore Nanni

THOMSON REUTERS

REVISTA DOS
| TRIBUNAIS




ISSN 1679-6462

REVISTA DE
ARBITRAGEM
E MEDIACAQ

Ano 14 e vo). 55 e out.-dez. [ 2017
Fundador e Codjretor
AgrNnoLDO WaLD

Codiretor
Giovanni Errore Nanw

Os colaboradores desta Revi

sta gozam da mais ampla liberdade de opinigo e de critica,
cabendo-lhes a responsabili

N

INCLUIVERSAQ ﬂ
| ELETRONICA DA REVISTA |

@ edigdo e distribuicdo da
EDITORA REVISTA DOS TRIBUNAIS LTDA.

Rua do Bosque, 820 - Barra Funda

Tel. 11 3613-8400 - Fax 11 3613-8450
CEP 01136-000 - Sio Paulo

Sdo Paulo - Brasj

TODOS 0S DIREITOS RESERVADOS. Proibida 2 reproducédo
total ou parcial, por qualquer meio ou processo - Lei 9.610/1998.
CENTRAL DE RELACIONAMENTO RT

(atendimento, em dias teis, das 8 h as 17 h)
Tel. 0800-702-2433

e-mail de atendimento ao consumidor
sac@rt.com.br

€-mail para submissio de originais
avaJ.artfgo@thomsonreuters.com

Visite nosso sjte
www.rt.com.br

Impresso no Brasj|: [12-2017]
Profissional

Fechamento desta edicdo: [26.10.2017]

EDITORA AFILIADA

dade das ideias e dos conceitos emitidos em seus trabalhos,

Revista g
ARBITRA
E MEDJA

Ano 14 e yg|. ]

Diretora de Opt
Juuana Mayumt

Editorial: Alinel|
Mendonca, Lug|

Producéo Edito
Coordenagdo

ViE A M. Loupg
Lider Técnica de
Analistas de Op|
Felipe Augusto ¢
Rocha, Mayara N
Rodrigo Rangel \

Analistas Fditorig
Maria Cecilia And

Analistas de Qual

Estagidrios: Angél
Sthefany Moreira

Capa:Andréa Crist
Adaptacdo capa: B
Equipe de Contetid
Coordenacéo

MarcetLo Antonio A
Analistas:Ana Pauli
Administrativo e Pl

Coordenagao
Mauricio Awves MoN

Analistas de Produgt



