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The most significant development in the procedure for the resoluton of
disputes under international construction contracts in recent years has been
the introduction of the dispute review or adjudication board, or, in the case
of smaller contracts, the use of a single adjudicator or expert decision-maker,
to resolve disputes before, and, hopefully, instead of, arbitration.

The World Bank introduced this system into its Standard Bidding
Documents—Procurement of Works in 1995° and FIDIC introduced a
similar system into its Conditions of Conrract for Design/Build and Turnkey
(the “Orange Book™) published some months later in the same year. In 1996,
FIDIC issued a Supplement to its Conditions of Contract for Works of Civil
Engineering Construction, fourth edition, 1987 (the “Red Book”), which
provides, among other things,” for a dispute adjudication board (the
“Board”) consisung of either one or three persons. FIDIC proposes thisasan

““acceptable alternative” 10 the Engineer’s role in dispute resolution under
Clause 67 of the Red Book.

As regards the Board, the new FIDIC Supplement consists essentially of
three documents: (i) Amendments to be made to Clause 67—Settlement of
Disputes—and to the Appendix to Tender, (i) 2 Guide to Amended Clause
67—Disputes and Arbitration, and (iii) model Terms of Appointment and
procedural Rules for the Board. The Supplement is 20 pages long (pages A-l
0 A-20). For convenience, the full text of amended Clause 67 is setforthinan
Annex at the end of this article.

This article will briefly: (1) review how under the new Supplementa Board
< constituted and functions, (2) describe the steps in the procedure for the
settlement of disputes by a Board, and (3) provide some comments on the

Board procedure.

' Based on a paper presented at the 1 World Bank/FIDIC Conference on International Procurement
held in Vienna oa 11 and 12 july 1996.

* Legal Advisor und Member of the FIDIC Task Group for updating the Red and Yeliow Books. However,
the views expressed in this article are those of the author alone. © Copyright reserved.

“The World Bank's Sample Bidding Ducuments—Procurement of Works, published in December
1891. recommended the use of a disputes review hoard bul did not propose a sample clause on the subject
for intreduction into is hidding documents.

' For & weneral description of this Supplement. se¢ Bowcock, “The New Supplement to the FIDIC Red
Baok™ [1997] 14 ICLR 42 The Supplement was developed from the Orange Book's Terms of
Appointment {or a Dispute Adjudication Board. These Terms are included as a Jouse-leaf insert in the
COrange Book. and reproduced in FIDIC s “Guide to the Use of the Orange Book” (Lausanne. 1996).
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[. CONSTITUTION AND FUNCTION OF BOARD

Asis well known, the procedure for the settlement of disputes in Clause 67 of
the Red Book provides that disputes must be submitted initially to the
Engineer for decision before they may be referred to arbitration.” The
limitations of this procedure are also well known. As the Engineer is hired
and paid by, and administers the contract on behalf of, the Emplover, he is
not independent of the parties and cannot reasonably be expected to be
alwavs impartial in the settlement of disputes.

The significance of the new procedure for resolving disputes before
arbitration which FIDIC proposes is that it provides for a decision maker who
is completely independent of the parties and who should be able always to act
impartially. Under this new alternative, instead of having disputes submitted
to the Engineer for settlement before arbitration, they would be submitted to
the Board. Where this alternative procedure is adopted, the Engineer would
no longer have any involvement in deciding disputes under Clause 67.

How will the Board be constituted and how will it function? Essentially, itis
proposed that the Board be constituted and function as described below.

1. Constitution of Board

Under the FIDIC scheme, the Board is to be formed at the beginning of the
construction contract. Thus, the members of the Board would either be
named in the contract itself or be selected by the parties within 28 days of the
Commencement Date (as defined).’

The number of members may be one or three.” FIDIC states that the main
factors which should be taken into account in deciding whether to have one
or three are the estimated Contract Price (if it exceeds US$ 25 million, FIDIC
suggests three members) and the tvpes of activities to be carried out.’

Asa general rule, the members should be engineers or other construction
professionals with experience in the type of work involved and in the
interpretation of contract documents. Exceptionally, a2 member may be a
lawver. Thus, in the case of the “Panel” which settles disputes under the
Channel Tunnel contract (which is similar to the Board), the Chairman is a
lawver. The particular qualifications of the members should depend, it is

5 Qee the author's “The Pre-Arbitral Procedure for the Settlement of Disputes in the FIDIC (Civil
Engineering) Conditions of Contract” (1986) 3 ICLR 315 (hereinafter cited as "Pre-Arbitral Procedure™
dealing with dispute settlement under the 3 edition of the Red Book. the author’s “The FIDIC
Conditions of Contract for Works of Givil Engineering Construction—Fourth Edition 1987—The
Principal Changes in the Procedure for the Sewtiement of Disputes (Clause 67)7 [198Y] 6 ICLR 1577
dealing with dispute setlement under the 4% edition. and the author’s "Pre-Arbitral Decisions and Their
Impact on the Arbitration: The Decisions Made bvthe Consulting Engineers” in International Council for

Commercial Arbitration. Congress series no. 5. Stockholm, 1990 (Deventer, Netherlands, 1991), page
376.

“ FIDIC Supplement (hereinafter referred to as "Supp.. p. AL

" ibid.

* Supp. p. A
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suggested, on the anticipated natre of the issues that thev are likely to be
called upon to decide.

If there is to be onlv one member of the Board, then he or she is to be
chosen by mutual agreement of the parties. If there are to be three members,
then each party should nominate one for approval of the other party, and the
parties should mutually agree on the third. As in the case of the single
member Board, all members are to be agreed upon by both parties.” The
purpose of this requirement is to ensure that the entire Board has the
confidence of the parties. ‘

In the case of a one-member Board or the chairman of a three-member
Board, it is accepted that the Employer mayv propose candidates in the
invitation to tender documents for tenderers to accept. However, FIDIC
rightly emphasises that tenderers should not be placed under pressure to
accept candidates proposed by the Employer, and neither the candidate fora
one-member Board nor the Chairman of a three-member Board should
ordinarily have the nationality of either party.'’ If the parties cannot agree on
any appointment, then the position is to be filled by the appointing body or
official (who mav be the President of FIDIC) named in the invitation to
tender.”!

Each member must be, and remain throughout the contract period,
independent of the parties. He must have no interest, financial or otherwise,
in either of the parties and must not have been employed by either of themor
the Engineer (unless this has been disclosed). Thus, each party-appointed
member is ot a representative of the party naming him although he can be
of the same nationality as that party. When making a decision, each member
is required to act impartially, as is true of the Engineer under the Red Book. "

The Employer and the Contractor are each responsible for one-half of the
Board’s remuneration.® If one party fails to pay its share, then the other party
may pay on its behalf and recover the amount not paid, together with
damages, from the party in default. If a Board member’s invoices are not paid
in due time then he may either suspend his services until his invoices are

discharged or resign his appointment."’

LY

9. Remuneration of Board Members

The remuneration of members is to be mually agreed upon by the
Employer, the Contractor and each member. If thev are unable to agree,
then each member’s remuneration is to consist of (i) a daily fee (for each
working day) to be fixed in accordance with the dailv fee established for

* Supp. p. A-L.

" Supp. pp. A-D and A-b.

" Supp. p. A-6.

¥ Supp. pp. A-1 and A,

“ Supp. p. AL

" Supp. pp. A-11 and A-17.
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arbitrators in accordance with the regulations of the International Centre for
Settlement of Investment Disputes (“ICSID™), and (1) a retainer fee per
calendar month (to ensure continued availabilitv) equivalent to three times
such daily fee, and reimbursement for reasonable expenses.”

3 Manner of Operation of the Board

The Board is required to be kept regularly informed about the progress of
the works and visit the site regularly and/or at the times of critical
construction events. In any event, the Board 15 expected 1o visit the site atleast
three times in any 12-month period (subject to adjustment in any given
contract).’® Such site visits are intended to allow the Board to keep abreast of
the project, as well as of possible claim situations.

After the Board is constituted, the Employer and the Contractor must
provide each member with a copy of all documents that he may request,
including contract documents, Progress reports, variation instructions,
certificates and other papers pertinent to the performance of the conuract.’”

The Board is given express power to open up, review and revise any
determination of the Engineer. ® Subject to an 84-day ume limit for giving
notice of its decision (seeSection I1, Step 3 below), the Board is entirely free to
establish the procedure to be applied in deciding a dispute. Among other
things, it may decide the following: issues relating to its jurisdiction; what
submissions, if any, are to be made by the parties; whether to hold a hearing;
whether to take the initiative in ascertaining the facts; and whether to grant
provisional relief such as interim or conservalory measures.'” The Board may
also, with the assistance of the pardes, seek the advice of an outside expert,
should this be necessary to make a decision.”

Where the Board consists of three members, decisions of the Board are
taken by a majority vote. Decisions must be in writing and be reasoned. They
are expressly stated to be admissible in evidence in any subsequent
~rbitration.”’ Members of the Board have no liability for anything done or
omitted in the discharge of their functions unless the act or omission is shown
10 have been in bad faith.* _

The Board’s appointment is terminated when the written discharge, which
the Contactor normally gives to the Employer with his Final Staternent,

becomes effective.”® Prior to that time, neither party may unilaterally
* & 1 . -
terminate a member’s appointment, though a member may resign

> Supp. p. A-1. At the date of the publication of the FIDIC Supplement in 1896, 1CSID's daily fee was
L'5S 900

" Supp. p. A-19.

7 Supp. p- A15.

™ Supp. p- A2

M Supp. pp. A2 1o AS.

* Supp. p- A7

M Supp. pp. A2, A-dand A4

= Supp. p- A2

2 supp. p. A2 and Red Book Sub-Clause H0.7.
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voluntarilv. Otherwise. barring death or disabilitv, a member’s appoinument
can terminate only by mutual agreement of the partes.”

Having seen then how the Board is constituted and functions, how does the
Board go about making decisions? Essentially, the procedure is the same as
for the resolution of disputes by the Engineer under Clause 67.

1. THE STEPS IN THE PROCEDURE FOR DISPUTE
SETTLEMENT BYTHE BOARD

To understand the procedure for the settlement of disputes by the Board
provided for by Clause 67, as supplemented (the text of which, as previously
mentioned, is annexed hereto), it is convenient to hreak it down into seven
steps. Each of these steps is reviewed in sequence and briefly commented

upon below:

Step 1: There must be a “dispute” between the Employer and the
Contractor

To invoke Clause 67, it is not sufficient for the Emplover or the Contractor to
have made a claim against the other. Instead, it is necessary that a “dispute”
exist between the Employer and the Contractor in connection with the
contract.”” Typically, a dispute exists where the Contractor has made a claim
which the Engineer or the Employer has rejected and the Contractor

contests that rejection.”
The requirement of a dispute is important. If no “dispute” exists, then
there can be no valid reference to the Board under Clause 67 and, thereafter,

no valid reference to arbitration.”

* Supp. p. AL

# The presentation of financial “claims™ by the Contractor (as distinct trom “disputes™) is deahi with ina
separate clause, namely Clause 53 entitied "Procedure for Claims”, See the author's “Contractor’s Claims
under the FIDIC Civil Bngineering Contract”. Fourth {1987) Editdon, International Business Launer,
October and November 1991,

* oo Monmouthshire C.C.v. Costellor & Kemple | 1965 ] 5.BLR 83, If the determination of the Contractor’s
claim was first made by the Engineer’s Represeniative (as would normally be the case). instead of by the
Engineer, the Contracior should first refer the maiter to the Engineer who may confirm, reverse or vary
such determination, under Sub-Clause 2.3 of the Red Book, See also Glerson Groupr v, YWyall of Snettarton
[1444] 72 BLR 15in refation o subcontract disputes, as wedl as the author’s "The New FIDIC International
Civil Engineering Subcontract”™ [1995] 12 1CLR 5. pp. 180 21~

T See J0C Case No. 6335 in 1992 reported (0 French wanstaton) in whe fowmal du Droit Interaational
[1993] Vol. 1. p. 1024. Ser also the author's PreArlitral Procedure, especiaily pp. 317 1o 329, On the other
hand. if the Board were to decide that there was no dispute in a given case. it decision would not be
dispositive. A party could sill (hv following the new Clause 67 procedure) refer such issue 1o an 1CC
arbitral ribunal for decision. If the arbitral tribunal were then 1o find that there was in facta dispute. in the
author’s view, the arbitral tribunal should assume jurisdiction and proceed o decide the dispute on its
merits. There would seem lite point in getting the Board's view of the merits at that poing as. uniike an
Engineer. the Board would ordinarilv not have detailed first-hund knowledge of the projet ol iis own w

contribute o 2 resolution of the dispute.
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Step 2: The “dispute” must be Referred in Writing to the Board for
Decision

It is clear that it is mandatory to refer disputes to the Board, as Sub-Clause
67.1 states that: “If a dispute ... arises between the Employer and the
Contractor ... the dispute shall initially be referred . .. to” the Board (emphasis
added).

Under English law, at least, the courts will stay court proceedings in favour
of a procedure where the parties have agreed to refer disputes to a panel of
experts like the Board and then to arbitration. Thus, in Channel Tunnel Group
Ltd. v. Balfour Beatty Construction and others [1993] AC 334, the House of Lords
staved proceedings brought by an emplover for an injuncton to restrain a
contractor from suspending work, in light of a clause in the contract
providing for the reference of all disputes to a panel of experts before
arbitration. The holding in the Channel Tunnel case has been incorporated
into Section 9(2) of the English Arbitration Act of 1996, which provides thata
party to an arbitration agreement may apply to stay litigation even though
“the matter is to be referred to arbitration only after the exhaustion of other
dispute resolution procedures” (emphasis added).

According to Sub-Clause 67.1, the letter or other document referring a
dispute to the Board must state that the reference is made under Sub-Clause
67.1. A copy of the document must be sent to the other party and (for
information) to the Engineer. The parties must make available to the Board
all additional information, further access to the site, and appropriate
facilities as the Board may require for the purposes of rendering a decision.

In the letter or other document referring a dispute to the Board, a party
needs to take great care as to how it defines the scope of the dispute, as this
will determine the scope of the jurisdiction of the Board and, in the eventof a
subsequentarbitration, the scope of the jurisdiction of the arbitrator(s}. This
is because the arbitrator(s) can only 1ake jurisdiction of a dispute which has
previously been referred to the Board and the jurisdiction of the arbitrator(s)
over that dispute cannot exceed the scope of the dispute submitted to the
Board for decision.™ _ :

Step 3: The Board must give Notice of its Decision, Acting as Panel of
Expert(s).and not as Arbitrator(s), to the Parties and (for information) to
the Engineer, within 84 days

When the Board gives a decision, the decision must be reasoned and state
that it is given under Sub-Clause 67.2. Once given, it is immediatelv binding

* Qub-Clause 67.4 expressiv provides that the jurisdiction of the arbitrator(s) is Hmited to anv dispute in
respect of which the decision, if anv. of the Board has not become tinal and binding and wmicable
settlement has not been reached.

\s an aliernative o seeking the decision of the Board on a dispute, the parties may also. provided they
act joinlv. seck an opinion from the Board on any matter. with 2 view 1o avoiding a potential dispute. Supp.
P A
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on the parties and must be respected, even if a party is dissatisfied with 1t (the
decision can only be revised by an amicable settlement or an arbitral award).
As discussed in Section 1 above, the Board has broad freedom to establish the
procedure for making a decision. Nevertheless, the question is sometimes
raised, at least in common law jurisdictions, whether adjudicators, like the
members of a Board. may dec1de quest:ons of law."An Australian case has
decided that they mav do so0.” In that case, in response to the contention that
they may not, the court stated that the parues should have considered the
potential difficulties of using a single alternative dispute resolution process
for all disputes prior to the execution of their contract.

The decision must be given within 84 days. This period can onlv be
extended by an amendment to the contract which, as a practical matter, the
parties are unlikely to agree to save in exceptonal circumstances.

Step 4: If Either Party is Dissatisfied with the Board’s Decision (or it fails
to give a Decision within 84 days) then either may, within 28 days, Notify
the Other (and for Information, the Engineer) of its Dissatisfaction

According to Sub-Clause 67.2, the notice of dissatisfaction must state thatitis
given under Sub-Clause 67.2 and set out the matter in dispute and the
reason(s) for dissatisfaction. The effect of the giving of the notice of
dissatisfaction is to establish the partv’s contractual right to take the matter to
arbitration under the arbitration clause in Sub-Clause 67.4. This follows from
Sub-Clause 67.2 which provides that ordinarily no arbitration in respect of a

dispute may be commenced unless such notice of dissatisfaction has been

given.™

If neither party has given notice of dissatisfaction within 28 davs of
recetving the Board’s decision, then neither will have acquired the right to
have the dispute arbitrated and the Board's decision is said to become “final
and binding” upon the parties. As a practical matter, this means that each
partyis bound to complvwithit, failing which such partyisliable for breach of
contract.

If a party fails to comply with a final and binding decision of the Board,
then the other party may exercise such rights to enforce the decision, if any,
as may be available to him. Such a decision should not ordinarilv be
enforceable like an international arbitral award as, among other IthS
Sub-Clause 67.2 expresslv provides that the Board acts as a pane] of experts
and not as arbitrator and the possibility of arbitration is expresslv provided

* Public Authorities Superannuatien Board v, Seuthern International Developments Corporation Prv Lud. (1987)
unreported (Smart | in Common Law Division of New South Wales, decision no. 17986 of 14 Ocioher
1987) cited by Burke and Chinkin in "Dradting Ahernative Dispute Resolution Clavses™ 11990 ICLR 443,
Simitarly, the author has taken the postiion that the Engineer should be able o decide questions of law

-under unamended Clause 67 and there are US cases 10 support this view. sce the author’s Predrfitral
Procedure, especially pp. 327-3249.
" There is no ebligation, however, 1o proceed to drhltrdnﬂn merel because g notice of dissatisfaction

has been given.
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for ata later stage, under Sub-Clause 67.4. Under English law, at least, it has
been determined that an adjudicator’s decision is not an arbitration award.™

Nonetheless, 1t may be possible to enforce a decision of a Board in
summary proceedings before the courts of certain jurisdictions. Thus, under
English law, it may be possible to seek summary judgmentin respect of a final
and binding decision of a Board under RSC 14. * Similarly, under English
law, in at least one case. t.he decision of an adjudicator has been enforced bva
mandatory injunction.™

Where other means of enforcement are unavailable, Sub-Clause 67.5
provides that a party may refer a failure 10 comply with a final and binding
decision itself to arbitration directly, without being obliged to refer the
failure to comply with the decision itself to the Board for decision. Thus, a
second reference to the Board of the same underlving dispute can be
avoided.

Where a party refers a failure to complvwith a final and binding decision to
arbitration, the party should have a good case for requesting the 1CC's
International Court of Arbitration and the arbitral tribunal to accord it an
expedited procedure. Thus, although a final and binding deciion of a Board
will not itself be internationally enforceable like an arbitration award, it may
not take that long (if the decision is otherwise satisfactorvand an appropriate
arbitration strategy is adopted) to transform such a decision into such an
award.

Step 5: Where a Party has given a Notice of Dissatisfaction, both Parties
have 56 days thereafter to Attempt Amicable Settlement

As is the case under unamended Clause 67, where a notice of intention to
commence arbitration has been given, the parties are required to attempt to
arrive atan amicable settlement of their dispute for 56 davs before arbitration
may be commenced.

As FIDIC has explained,™ the purpose of this provision is to provide
contractual justification for the opening of settlement discussions before
arbitration. This justification mav be helpful or necessarv to enable certain
persons, such as officials with state-owned or public bodies, 1o participate in
settlement discussions immediately before a possible arbitration as, in the
absence af such a provision, such participation could be seen as an
unacceptable sign of weai\ness or capitulation in the face of a threatened

arbitration.

A Cameron v, fohn Mowlem Company [1990] 32 BLR 24, Whether such a decision constitutes an
arhitration award in any given case will, ultimately, be a matter 1o be decided under the relevant natonal
law. The view expressed here is. simply, that it was not the intention ot FIDIC that a decision of the DAB
should constituee such an award.

* Order . Summary judgment, Rules of the Supreme Court.

" Diake & Seull Engineering Lid. v Melangghlin & Harvey | 1992) 60 LR 12,

* See FIDIC's Guide to the Use of FIDIC Conditions of Contraet Jor Wnks of Civil Engineering Construction
(Lausunne, 1989), p. 155
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No sanction is supulated, however, should either or both of the parues
neglect to attempt to arrive at an amicable settlement.

Step 6: Any Dispute which has Neither become Final and Binding nor been
Amicably Setted is to be Finally Settled by International Arbitration

According to Sub-Clause 67.4, unless otherwise specified, the arbitration is
conducted under the Rules of Arbitration of the International Chamber of
Commerce (the “ICC"). As Clause 67 of the Red Book has provided for ICC
arbitration since the Red Book’s first edition in 1957, there is a lot of
experience of ICC arbitrations under the Red Book and a2 number of such
awards have been published.®

Whereas Clause 67 expressly provides that arbitration may be commenced
prior to or after completion, as a practical matter, arbitration (which is more
likely to be initated by the Contractor than the Emplover) will usually begin
after completion, when the Contractor can assess his overall financial
position In relaton to the project and determine whether the expense and
time of such a proceeding is justified. As there is no contractual time limit by
which arbitration must commence, the only time limit is that fixed by the
relevant statute of limitations (or, in civil law countries, period of
prescription) established by applicable law.

The arbitrators are given express power “to open up, review and revise” any
decision of the Board. as well as anv opinion, instruction, determination,
certificate or valuation of the Engineer, relating to the dispute. Thus, the
arbitrators have the express power to decide de novo all questions of fact,
contract interpretation and law relating to a dispute.

Neither party is said to be limited in the proceedings before the
arbitrator(s) to the “evidence or arguments” put before the Board to obtain
the Board's decision. At the same time, the jurisdiction of the arbitrator(s) is
limited (as discussed earlier) to the disputes which have been referred to the
Board and otherwise passed through the channels of Clause 67.

Owing to the various time periods under the clause, it may not be possible
to begin arbitratiqn until 168 days (that is, 24 weeks or nearly 6 months) after
a dispute has been referred to the Board. This number of days is the result of
adding up the earlier time periods referred to in the Clause.

" ICC awards. or extracts of such awards. in relation 1o the Red Book have been published in the ICLR,
Journal du Droit International t~Clunet™), published in France. and Yearbook Commercial Arbitration published
by the Internatonal Coungl for Commercial Avhitration, as well as in The ICC Internatinnal Court of Arbrtration

Budletin, Vol. 2. No. 1, June 1991,
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Step 7: When the Contract is Completed and the Appointment of
Members of the Board Expires, any Dispute may be Settled by Arbitration

Directly

Under the Red Book, the Engineer’s administrative responsibilities
essentially terminate upon delivery of the Defects Liabilitv Certificate,™,
which normally will occur one vear after the Works have been taken over.
However, if, after delivery of the Defects Liability Certificate, the Contractor
wishes to referadispute under Clause 67, it would appear that the Contractor
must stll refer the dispute to the Engineer before it can be referred (o
arbitration. This is. arguably, the case since nothing in the Red Book states
that this condition to arbitration lapses upon, for example, the delivery of the
Defects Liability Certificate.”™ On the other hand, it ordinarily makes little
practical sense for the Engineer to remain available, after the delivery of the
Defects Liability Certificate, merely to decide disputes under Clause 67.

This issue has now been cleared up in the new provisions for a Board.,
According to Sub-Clause 67.6, when the appointment of the members of the
Board has expired (normally when the discharge given by the Contractor
under Sub-Clause 60.7 has become effective), any dispute may be referred
directly to arbitration under Sub-Clause 67.4. Thus. itis now clear that it does
not need to be referred beforehand to anyone (such as the Board, under
amended Clause 67) for a decision.

III. COMMENTS ON THE BOARD PROCEDURE

1. Effectiveness of the Board Procedure

The procedure for a decision by the Board is likelv to be a more effective
svstemn for the resolution of disputes than the procedure for a decision by the
Engineer. Unlike the Engineer, the Board is a completely neutral body. The
members of a Board are appointed and paid by both parties. The Board has
no other role under the contract than to decide disputes (or to give opinions
on contentious issues when requested to do so by both parties). On the other
hand, the Engineer administers the contract and may have designed the
works, with the consequence that its own actions (or inactions) may
themselves be the subject of dispute. Hence, when called upon 10 decide a
dispute, the Engineer mayv itself be involved in a conflict of interest.
Nevertheless. the merits of the Board should not be overstated. As the
Board mustrender adecision within 84 days, there may be no opportunity for
the parties to make submissions, or for a hearing, or for the presentation of

" See Sub-Clause 62.1.

* However. in the case of an arbitration under i contraet based on the second edition of the Red Book.
it has been held that where, after expiration of the Period of Maintenance (which corresponds o the
Defects Liabitity Pertod under the fourth edition), the Engineer is no longer in office. the Contractor is
excused from having to refer a dispute w the Engineer under Clause 67 as a condition precedent to
swrbitration. Partal Award dived 30 June 1995 in 1CC case no, 7748 (unpublished).
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expert evidence, and the Board mav have little or no time for independent
investigation or even reflection. Thus (like its predecessor. the Engineer),
the Board cannot be expected to decide disputes with the rigour or
thoroughness of international arbitration where, as the “rules of natural
justice” must be observed. each partv is given a reasonable OPPOrtunity to
presentits case. As the procedure before the Board is a summary procedure,
the Board may be of relatively limited value in the case of, for exampie, verv
big or complex disputes. Furthermore, as seen earlier, the Board's decision
will not ordinarily constitute an arbitration award and, consequently, mavnot
be readily enforceable internationally.

The Board procedure may afford the claimant, who can decide when and
in what form to submit a dispute to the Board, an undue advan tage. The time
allowed to the claimant to prepare an initial submission or reference 1o the
Board is unlimited, whereas the respondent will have only a few weeks at most
to answer, as the Board must decide a dispute within 84 days. This mav be
insufficient time in which to answer 1o a well prepared, detailed claim.

However, for the majority of disputes, the advantages of the Board should
outweigh its disadvantages. It allows for speedy, interim decisions by
technically qualified persons, independent of the parues, and vet familiar
with the project. While the decisions of the Board cannot be expected to have
necessarily been prepared with the care of arbitration awards, the Board
sausfies the need in construction for quick and roughly accurate decisions, by
a neutral decision-maker. In most instances, this is as much Jjustice as an
international contractor requires and, where a serious error may have
occurred, it may still refer the matter 1o international arbitration.

The institution of the Board can be expected to reduce the need to resort
to International arbitration for at least three reasons:

(i) Asthe Board is entirely independent of the Employer, the Board may
reasonably be expected (as mentioned earlier) to render more fair
and impartial decisions than the Engineer. Where decisions can
reasonably be believed to have been made fairly and im partially, each
party is less likelv to want to take the matter to arbitration.

(ii) The decision of the Board may be submitted as evidence in a later
arbitration, where it will have more weight, in principle, than an
Engineer’s decision, because the Board consists of professionals who,
although they will not be as familiar with the project as the Engineer,
are indepndent of the parties and have been chosen with their
consent. As a Board’s decision will have more weight, a party mav be
less inclined to challenge it by arbitration.

(i) Under the ICC Rules of Arbitration, the arbitrator(s) must fix and

allocate the costs of the arbitration bemween the parties.” In
determining how the costs of an arbitration are (o be allocated, a

" Article 20 of the ICC Rules of Arhitration. Costs are defined broadlyvin Articte 2010 include all costs of
the arbitration including lawvers' fees and expenses, arbitrators’ fees and expenses and administrative
costs of the ICC.
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party mav invite the arbitral tribunal to take due account of whether
and, if so, to what extent the arbitrators’ award differs from the
decision of the Board. To take an example, if there is little difference
between the arbitrators’ award and the Board's decision, the
respondent in the arbitration may argue that the arbitration should
not have been brought and therefore that the claimant should be
made to bear all the costs of the arbiwation. This factor may cause a
party to hesitate before referring a Board’s decision to arbitration.

As the decision of the Board is more likelv to be dispositive of a dispute
than the decision of the Engineer, parties are likely to approach a Board with
more caution, and hence Board proceedings are likely to be more elaborate
than those, if any, before an Engineer under Clause 67. As disputes are more
likelv to be finally decided at the level of the Board, each side will have an
interest to make more of an effort to obtain the “right” decision from the
Board than was the case when each had to submit a dispute merely to the
Engineer. Hence, the parties may take more care in the preparation of their
oral and written submissions to the Board and proceedings will possibly be
more formal than is the case with the Engineer under Clause 67. The more
important the dispute, the more careful and extensive the pardes’
preparation is likely to be.

The Channel Tunnel experience is of interest here. In that project a form
of Board called a “Panel” was used. According to one report, the first Panel
meeting was held with just six other people present and lasted one hour and
the Panel spoke directly to the parties without the intervention of legal
representatives, However, at the end of the project, Panel hearings became
highlv sophisticated legal presentations with each side having a team of up to
50 people. Hearings were conducted in a stvle not too dissimilar from an
arbitration.

As the Channel Tunnel is a mega-project in size, itis nota good example of
what will usually happen. Itis an extreme case. But this example confirms that
the procedure before the Board is likely to be more formal and elaborate
than is true of the Engineer’s decision procedure under Clause 67, though
still quicker, cheaper and almost certainly less formal, than an international
arbitraton. This, in turn, is likely to induce parties to resolve their disputes
without referring them to the Board. Thus, the very existence of the Board
may prorrote the amicable resolution of disputes. Furthermore, as the
members of the Board (or most of them) are likely to be in place for the life of
the project, a party will ordinarily have an interest in avoiding taking tenuous
or extreme positions, which might undermine its credibility with the Board in
relation to subsequent disputes where more may be atstake. or its contractual
or legal position is stronger. This factor may also somewhatreduce references
to the Board.

Under Clause 67 of the Red Book. the Emplover in practice rarely referred
disputes to the Engineer. The Employer also rarely commented openly (that
is, to the Contractor’s knowledge) on references made by the Contractor to
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the Engineer under Clause 67. The Emplover left it largelv. if not wholly. to
the Engineer to deal with the Contractor’s references under Clause 67.

But as the Board is. unlike the Engineer. whollv independent of the
Emplover, the Emplover must now be prepared. within a short time period,
1o make submissions 1o the Board in reply to the Contractor’s submissions
and be as ready as the Contractor to make inital references of disputes to the
Board for decision. Few Emplovers or Engineers (on behalf of Emplovers)
may vet be ready, by training or experience. (o take on these new tasks.
Unlike a Contractor. they are not in the habit of preparing submissions 10 a
third partv in order to persuade that person 10 accept their point of view. On
the other hand, if Emplovers fail to assume a sufficiently active and assertive
role, thev risk receiving adverse decisions from the Board, which can onlv be
overturned if thev themselves initiate arbitration, something Emplovers are
usuallv not inclined to do.

2. Selecting Qualified Board Members

A critical issue will be selecting qualified engineers and other professionals
who are available and willing to serve as members of a Board. Just as the
effectiveness of arbitration depends largely on the quality of the arbitrators,
so the effectiveness of a Board will depend, largely, upon the quality of its
members,

The initial appointees to a Board will be very important as, once selected,
members cannot be changed without the agreement of both parties. Thus,
on a major project, the members mav be in place for five or ten years or more
(e.g. the members of the Panel for the Channel Tunnel have reportedly been
in office for ten vears or more). Indeed the FIDIC rules might be improved if
it were made easier to replace a member (e.g. bv providing at least for
mandatory retirement at a specified age) without making it so easy to do so
that such rules could be abused. '

Each parry needs thoroughly to investigate the background of each
candidate for a Board, not just the one whom the party proposes, because
each party must approve all members and because one “bad” member (e.g. a
member who is not available when needed, or who is partisan or obstructive)
can block or delay the work of the Board as a whole: as no member can be
removed prematurely without the consent of both parties.

While FIDIC, the ICC’s International Centre Jor Expertse and various
other bodies are prepared to offer their services to help appoint members to
a Board, as adjudication is so new, no internatonal institution has so far had
substantial experience in making such appointments.

Whereas the relevant construction sites are likely to be in the developing
countries (often in remote, difficult to reach, locations), most of the best
qualified candidates for a Board, in terms of technical qualifications and
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experience, are likely to be in the developed countries. Hence, there may at
least be a problem of availability of members on short notice. In additon, the
best qualified candidates may insist on higher levels of remuneration than
those provided for by the ICSID fee scale referred to in Sub-Clause 67.1. (See
Section [{2) above.}

A further difficulty is that no one can predict at the outset of a given
contract how busy a Board thereunder may be, making it very hard for
prospective appointees to know what demands will he made on their time,
Members of the Panel for the Channel Tunnel contract could reportedly
have considered it a full-time job, although they had not planned on this at
the outset. On the other hand, in other cases the members may have little or
nothing to do.

While members of a Board will usually be construction professionals
(engineers, quantity surveyors or project managers). in the case of major
projects, it may be advisable for the Chairman of the Board to be a lawver. In
the case of the Panel for the Channel Tunnel contract, the Chairman is (as
previously indicated) a French law professor who is an expert in construction

law.

3. Should the Board make a Recommendation or Decision?

Under the procedure for a “disputes review board” provided for in the World
Bank's Standard Bidding Documents, such board issues a “recommen-
dation” on a dispute rather than a “decision” as provided for in the case of the
Board under FIDIC’s proposal. This may lead one to enquire which method
of dealing with a dispute is the better solution.

In the case of an international construction contract at least, it seems a
better solution, in the author’s view, for the Board (or disputes review board)
to issue a “decision”. In international contracts, parties usually want a
resolution of the dispute, even if it is only of an interim nature. If the Board
concludes that a Contractor should receive a specified payment, the
Contractor will prefer to know that it has a clear right to be paid. This is
the case when it receives a favourable “decision” from the Board as, even if
the Employer elects to challenge the “decision”, itis required to give effectto
that “decision” in the meantime. Similarly, if there is a “decision” that the
Contractor should be paid, it will be easier for the Emplover’s staff to justify to
higher authority or to relevant financing institutions (or both) that the
pavment must be made, than if there is merely a “recommendation”. With a
“decision”, the parties will know exactly what their rights are, subject to

ossible later arbitration. On the other hand, a “recommendation” (even a
“final and binding” one, as referred to in the World Bank’s Standard Bidding
Documents,” whatever this may mean) leaves the parties rights in a state of
uncertainty. As no payment is required, no one mav feel it need be made.

" World Bank's Standurd Bidding Documents—Procurement of Works. fanuary 1995, p. 205.
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Consequently, the dispute may remain unresolved except through
subsequent arbitration.

4, Risk that Board Procedure be Deemed an Arbitration

The system of disputes review or adjudication boards, which developed
originallv in the United States, is generally accepted in the common law
countries as a procedure which is distinguishable from arbitration. Under
English law, itis known as “interim expert determination” or “adjudication”™
and under US law as “expert determination”.”

However, in some countries, it cannot be excluded that the Board
procedure would be considered an arbitration. If it were an arbitration, then
the relevant statutorv provisions dealing with arbitwration would apply,
making it necessary, among other things, to observe the requirement that
each party be given a reasonable opportunity to present its case (known in
French law as /e principe du contradicioire) and making the Board's decision
enforceable like an arbitration award.

In theirrecent treatise on international commercial arbitration law, Messrs
Fouchard, Gaillard and Goldman, three experts on French arbitration law,

state (translation):

“If the parties confer on a third party whom they call an expert a power of decision {either
to resoive a technical dispute or to value an asset or an amount of damages) this third
party, not having only 2 purely consultative mission, is in reality either an arbitrator, or—in the
absence of a dispute—a common agenl...” (Emphasis added)

As the members of the Board are expressly called upon to decide a dispute
by a “binding” decision (the decision must be given effect even if
challenged) they might be arbitrators under this definition.** While these
eminent authors mav only mean here a procedure where a dispute is referred
to a third party whose decision will be “final” (that is, not reviewable by
another tribunal), and not merely “binding”, thev refer explicitly thereafter
in the same chapter (dealing with “the notion of international commercial
arbitration”) 1o the procedure whereby disputes are decided by a Panel
under the Channel Tunnel contract, without expressing an opinion as to
whether they c0n51der this procedure to amount to an arbitration under
French law or not.” The procedure for the resolution of disputes under the

™ Kendall, “Expert Determination in Major Projects™, /nternational Business Lawner. April 1997, p. 173.

* Dykes, Advantages and Disadvaniages of Expert Determination as Compared io Other Methods of Disprute
Hesolution (paper presented o the Section on Business Law, Internationa Bar Association, 12% Blcnma!
Conference, Paris, Sgptcmber 1993).

= Si les parties confient i un ners qu 'elles appellent expert un pouvelr de decider (soil pour trancher un litige
trchnique, soit pour procéder 4 lévaluation o un bien ow ol 'un dommagey, oe tiers, n'avant plus une mission puremer!
constliaiive, st en réalilé solt wn aridtre, soit—en [absence de contestation—un mandataire commun .. .” Fouchard.
Gaillard, Goldman, Traité de UArburage Commercial International (Paris. 1996). p. 22,

* See also Article 1496 of the French Nouveau Code de Procédure Crvile which provides that (translation):
“The arbitrator decides a dispute ..." and which is often referred to by French legal authors when seeking
w0 define arbitration under French faw.

** Fouchard. Gaillard, Goldman. p. 3.
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Channel Tunnel contractis the same in all relevant respects as that contained
in Clause 67 of the Red Book except thata Panel of Expertsis substituted for
the Engineer or (under the new FIDIC Supplement; the Board.

Another expert on French arbitration law, Mr de Boisséson, in his well
known treatise on French and international arbitration law," states that two
criteria distinguish arbitration from expertise’: (i) the existence (in the case of
arbitration) of a dispute. and (ii) the intention of the parties to confer a
jurisdictional power upon a third party (the arbitrator). Arguably, the Board
procedure satisfies both of these criteria. As is true under English law,"” the
fact that the parties describe the members of the Board as being experts and
not arbitators is not conclusive as to whether the procedure is an arbitration
under French law.™

A persuasive reason, in the author’s view, for contending that the Board
procedure should not be considered an arbitration. whether under French
or any other law, is the explicit provision in the new Clause 67" that the
decisions of the Board mav be opened up, reviewed and revised in an ICC
arbitration. Under the laws of most countries, the award of an arbitral
tribunal would, almost bv definition, not be subject to review on the merits,
whereas a decision of a Board is subject to such review.”

Hopefully, when procedures for the resolution of disputes (at least on an
interim basis) bv an expert or panel of experts, like the Board, are more
widely used and become better known and understood internationally, the
risk that they mav be considered under the laws of some countries as
involving an arbitration, perhaps because they do not fall readily into another
existing legal classification, will diminish or cease to exist.

[V. CONCLUSION

FIDIC's proposed alternative of having disputes settled by the Board

rocedure instead of the Engineer is a welcome development. The
availability of this alternaiive will help to redress the imbalance in favour of
the Employer that has long existed in Clause 67 of the Red Book. The Board
can provide a neutral and objective, even if rough and ready, prediction of

* de Bois:'é‘son. Ly Droit Francais de UArbitrage (Paris. 1990), pp. 1824

" A French civil procedure under which a court or arbitral tribunal appoints an independent expert 1o
give an opinion to itin relation woa technical issue or issues involved in a court ease or arbitration. Mouvenn
Code de Procédire Civile. Articles 232 to 2841,

" Kendall, Expert Determination. second edition (London, 1996), p. 96,

¥ Nouveau Code de Procedire Clule. Article 12,

’1: Supp. p. A-3. o ’ . . _ ‘ ‘ ‘

"I an amdogous sitution. under one interpretation of Article V.ite) of the Convention un the
Recognition and Enforcement of Foreign Arbitral Awards of 1958 tthe "New Yark Convention™), un
arbitral award is not “hinding” (and thus notinternationally enforcenbie under the New York Convention)
i it is subject 1o "ordinan” appeal. thatis. a de novo review on the merits. See van den Berg, The New York
Convention of 1938 (Deventer. Netherlnds, B puge 342,

»
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an arbitral tribunal will decide. at modest cost™ and within a short time frame
compared to internatonal arbitration. This should enable more disputes to
be finally settled without arbitration than was true when disputes were
referred to the Engineer. If the decision of a Board should not finallv resolve
a dispute to the parties’ satusfaction, it mav nevertheless serve to reduce the
gap between the two parties’ positions, and thereby improve the chances that
the parties themselves will be able to negotiate an amicable settlement and
thus avoid arbitration. It is noteworthy that, according to reports so far, in
contracts where Boards or similar bodies (such as disputes review boards,
independent adjudicators or panels of experts) have been used, there have
been relatively few cases where disputes proceeded to arbitration or litigation
and, where they have done so, they have usually been settled before an
arbitration award or judgment was rendered.”

ADDITIONAL NOTE

In July 1997, as this article was going to press, FIDIC issued a Supplement to
its Conditons of Contract for Electrical and Mechanical Works, third
edition, 1987 (the “Yellow Book”) providing for a dispute adjudication board
procedure which is modeled on, and very similar to, the procedure
applicable to the Red Book described in this article.

ANNEX
DISPUTE ADJUDICATION BOARD
The following amendments to Clause 67 in Part I General Conditions of the
Conditions of Contract for Works of Civil Engineering Construction and to the
Appendix 1o Tender are to be made if it is decided to replace the Engineer as
the decision maker by a Dispute Adjudication Board. The amendments to Clause
67 should be included in Part II Conditions of Particular Application.

Amendments to be made to Clause 67—5ettlement of Disputes
Delete the text of Clause 67 and substitute:-

Settlement of Disputes and Arbitration
67.1 Dispute Adjudication Board

Ifa dispute of any kind whalsoever arises between the Employer and the Contractor in connection
with, or arising aut of, the Contract o the execution of the Works, including any dispute as to
any opinion, instruction, determination, certificate or valuation of the Engineer, the dispute
shall initially be referred in writing to the Dispule Adjudication Board (lh(’ “Board”) for ils
decision. Such reference shall state ‘that it is made under this SubClause,

Unless the member or members of the Board have been previously mutually agreed upon by the
parties and named in the Contract, the parties shall, within 28 days of the Commencement Date,
Jointly ensure the appointment of the Board. The Board shall comprise suitably qualified persons

*! Experience in the United States suggests that the additional costis far less than the cost of arbitration
or litigation. Matvas, Mathews, Smith and Sperrv, Construction Dispute Review Board Manual {(New York
14986), pp. 6-7.

* ibid.. p. 14. This conclusion also appears to he reinforced by experience with the Panel of Experts
under the Channel Tunnel contract.
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as members, the number of members being either one or three. as stated in the Appendix to Tender.

I/ the Board is lo comprise three members, each party shall nominate one member for the approval

of the other party, and the parties shall mutually agree upon and appoint the third member (who

shall act as chairman). ‘

The terms of appointment of the Board shall:

(a) incorporate the model terms therefor published by the Fédération Internationale des
Ingénieurs Conseils (FIDIC}, as they may have been amended by the parties,

(b) require each member of the Board to be, and lo remain throughout his appointment,
independent of the parties,

(¢) require the Board to act impartially and in accordance unth the Contract, and

(d) include underiakings by the parties (to each other and to the Board) that the members of the
Board shall in no circumstances be liable for anything done or omilted in the discharge of
their functions unless the act or omission is shown to have been in bad faith; the parties shall
indemnify the members against such claims.

The terms of the remuneration of each member of the Board, including the remuneration of any

expert from whom the Board inay seek advice, shall be mutually agreed upon by the Employer, the

Contractor and each member of the Board when agreeing the terms of appoiniment. In the event

of disagreement, the remuneration of each member shall include a daily fee in accordance with

the daily fee established from time to time for arbitrators under the administrative and financial

regulations of the International Centre for Settlement of Investment Disprules, a retainer fee per

calendar month equivalent to three times such daily fee and reimbursement for reasonable

expenses. The Employer and the Contractor shall each be responsible for paying one-half of the

Board’s remuneration.

The appointment of any member of the Board may be terminated (other than on a member's own

initiative) only by mutual agreement of the Employer and the Contractor. The appontment of

each member of the Board shall expire when the discharge referred to in Sub-Clause 60.7 shall

have become effective, or at such other time as the parties may mutually agree.

If at any time the parties so agree, they may appoint a suilably qualified person or persons to

replace (or to be available to replace) any or all members of the Board. Unless the parties agree

otherwise, the appointment will come into effel if a member of the Board declines to act or is

unable to act as a result of death, disability, resignation or termination of appointment. If any of

such crcumstances should occur and no such replacement is available, the member shall be

replaced in the same manner as such member was nominaled or agreed upon.

_If any of the following conditions apply, namely:

(a) the parties fail to agree upon the appointment of the sole member of a one-person Board
within 28 days of the Commencement Date,

(b) either party fails to nominate a member (acceptable to the other party), for a Board of three
members, within 28 days of the Commencement Date,

(c) the parties fail to agree upon the appointment of the third member (to act as chairman) for a
Board of three members within 28 days of the Commencement Dalte, or

(d) the parties fail to agree upon the appointment of a replacement member of the Board within
28 days of the date on which a member of the Board dectines to act or is unable to act as a
result of death, disability, resignation or termination of appointment,

then the appointing body or official named in the Appendix to Tender shall, after due

consultation with the parties, appoint such member of the Board. and such appointment shall he

Sfinal and conelustve.
67.2 Procedure for Obtaining the Board’s Decision

When in accordance with Sub-Clause 67.1 a dispute is referred v one party to the Board, a copy
of such reference shall be sent by that party to the other party and (for information) lo the
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Engineer. The parties shall promptly make available 1o the Boord all such additional

information, further access to the Site, and appropriate facilities, as the Board may require for the

purposes of rendering a decision.

The Board shall have full power, among other things, to:

{a) establish the procedure (o be applied in deading a dispute,

(b} decide upon the Board s oun jurisdiction, and as to the scope of any dispute referred to i,

(c) take the initiative in ascerlaining the facts and matiers required for a decision,

(d) make use of its own specialist knowledge, if any,

(e} decide upon the payment of inierest in accordance with the Contrac,

(f) decide to grant provisional relief such as intenim or conservalory measures, and

(g) open up, review and revise any opinion, instruction, delermination, certificate or valuation
of the Engineer related o the dispute.

No later than the eighty-fourth day after the day on which it received such reference, the Board,

acting as a panel of expert(s) and not as arbitrator(s}, shall give notice of its decision, to the

parties and (for information) to the Engineer. Such decision, which shall be reasoned, shall state

that it is given under this Sub-Clause.

Unless the Contract has already been repudiated or terminated, the Contractor shall, in every

case, continue to proceed with the Works with all due diligence, and the Contractor and the

Emplayer, as well as the Engineer, shall give effect forthurith to every decision of the Board, unless

and until the same shall be revised, as hereinafter provided, in an amicable settlement or an

arbitral award. N _

If either party is dissatisfied with the Board’s decision, then either party, on or before the

twenty-eighth day after the day on which it received notice of such dedsion, may notify the other

party and (for information) the Engineer of its dissatisfaction. If the Board fails to give notice of

its decision on or before the eighty-fourth day after the day on which it received the Teference, then

either party, on or before the twenty-eighth day after the day on which the said period of 84 days

has expired, may notify the other party and (for information) the Engineer of its dissatisfaction.

In either event, such notice of dissatisfaction shall state thai it is given under this Sub-Clause,

and set out the matter in dispute and the reason(s) for dissatisfaction. Subject to Sub-Clauses

67.5 and 67.6, no arbitration in respect of such dispute may be commenced unless such notice is

given.

If the Board has given notice of its decision as lo a matter in dispule to the Employer, the

Contractor and the Engineer, and no notice of dissatisfaction has been given by either party on or

before the twenty-eighth day after the day on which the parties received the Board's decision, then

the Board's decision shall become final and binding upon the Employer and the Contractor.

67.3 Amicable Settlement

&
Where notice of dissatisfaction has been given under Sub-Clause 67.2, the parties shall attempt
to settle such dispute amicably before the commencement of arbitration. Provided that unless the
parties agree otherwise, arbitration may be commenced on ot afier the fifty-sixth day afier the day
on which notice of dissatisfaction was given, even if no altempt at amicable settlement has been

made.

67.4 Arbitration

Any dispute in respect of which:

(a) the decision, if any, of the Board has not become final and binding pursuant to Sub-Clause
67.2, and

(b) amicable settlement has not been reached,
shall be settled, unless otherwise specified in the Contract, under the Rules of Conciliation and

Arbitration of the International Chamber of Commerce by one or more arbitrators appointed
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under such Rules. The arbitratoris) shall have full power o open up, review and TeuLse any
decision of the Board, as well as any opinion, instruction, delermination, ce'riiﬁcate or
valuation of the Engineer, reluted to the dispute.

Neither party shall be fimited. in the proceedings before sueh arbitrator(s}, to the evidence or
arguments previously put before the Board to oblain its decision.

Arbitration may be commenced prior to or after completion of the Works. Any decision of the
Board shall be admissible in evidence in the arbitration. The obligations of the parties, the
Engineer and the Board shall not be altered by reason of the arbitration being conducted during
the progress of the Works.

67.5 Failure to Comply with the Board’s Deciston

Where neither party has given notice of dissatisfaction within the period in Sub-Clause 67.2 and
the Board’s related decision, if any, has become final and binding, rither party may, if the other
party fails to comply with such decision, and without prejudice to any other rights it may have,
refer the fatlure itself to arbitration under Sub-Clause 67.4. The prowisions of Sub-Clauses 67.2
and 67.3 shall not apply to any such reference.

67.6 Expiry of the Board’s Appointment

When the appointment of the members of the Board, including any replacements, has either been
terminated or expired, any such dispute referred to in Sub-Clause 67.2 shall be finally settled by

arbitration pursuant to Sub-Clause 67.4. The provisions of Sub-Clauses 67.2 and 67.3 shall
not apply to any such reference.



