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he Conditions of Contract for

Works of Civil Engineering

Construction, prepared by the
Fedération Internationale des Ingenieurs-
Conseils or FIDIC (the '‘Conditions), are
the only standard form of conditions of
contract issued at the international level
specifically for civil engineering
construction. They are the most widely
used standard conditions for projects
(building or civil engineering) where
tenders are invited on an international
basis. While frequently modified in
practice and sometimes criticised, they
constitute, nonetheless, the norm or
srandard by which other forms of
.mstructlon contract used
internationally are judged. So as far as
construction conditions of contract for
use internationally are concerned, the
Conditions represent the ‘state of the
art’

The Conditions derive from, and
rerain modelled on, a form of
conditions of contract used for civil
engineering work in England, the
Conditions of Contract of the English
Institution of Civil Engineers (the ‘ICE
Conditions’).! Thus, the Conditions
incorporate, among other things, the
rraditional English contract system under
which important administrative and
quasi-judicial powers are conferred on
the person supervising execution of the
works on the employer’s behalf, the
engineer (herein and in the Conditions
called the ‘engineer’).? While this system
was exporred from the United Kingdom,
in the 19th century, to countries of the
former British Empire (Canada,
Australia, South Africa, etc) and
adopred in the United States, it remains
fundamentally different from
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construction contract practices on the
continent of Europe, and elsewhere,
where the powers of the conrract
supervisor, if any,’ are more atrenuated
and the employer’s (herein and in the
Conditions called ‘employer(s)) authority
is commensurately greater.

The occasion of a new, fourth edition
in 19874 and publication of an official
FIDIC Guide to the Use of the
Conditions {the ‘FIDIC Guide’) in 1989
make it an opportune time, now that the
fourth edition is entering into wide use,
to review again the matter of
contractor’s claims under this form of
contract.’

Like the English contract conditions
from which they derive, the Conditions
confer important claim rights on the
contractor. More than thirty different
clauses provide that the contractor may,
in specified circumstances, be entitied to
claim from the employer additional
money or an extension of time for
completion of the works, or both, if
conditions change or differ from those
existing or reasonably foreseeable at the
date of tender. .

Unlike a fixed price contract, the
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Conditions aliow, indeed rhey invite,
claims from the contractor in specified
circumsrances when unexpected events,
such as unforeseeable site conditions,
occur. As the Conditions entitle the
contractor to claim in specificaliy
defined situations, an employer should
be able to obtain lower bid prices by
using the Conditions than a fixed price
form of contract. On rthe other hand,
when using the Conditions, the
employer must also be prepared to set
aside a reserve, or have other resources,
to pay for increases in the initial
contract price that are likely to arise as
the resuit of cpntractor's claims.

In addition’ to ciaims by the
contractor, the Conditions alsc conrain
numerous clauses under which the
ermployer may assert claims against the
contractor. However, the employer’s
position is fundamentally different from
that of the contractor. The contractor
undertakes to execure, complete and
{after completion) remedy defects in the
works whereas the employer undertakes
to pay the conrtractor therefor. As the
contract paymaster, the employer may
satisfy his claims, if any, by set offs
against, or reductions in, the amounts
due or to become due to the contracror.
On the other hand, the contracror must
notify his claims to the engineer and
comply with defined procedures, if he is
to recover what may be due ro him.

The contractor may assert two basic
types of claims against the employer. He
mav claim additional compensation or
an extension of time by virtue of a
clause in the Conditions. Alternatively,
the contractor may claim additional
compensation based upon the municipal
law which governs the contract, eg a
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claim for breach of contract for which
the Conditions do not themselves
provide a remedy.® This article will
address only the first type of claim, that
is, based on a clause of the Conditions,
but not the second type of claim, based
in law, the nature and availability of
which may vary, depending upon the law
which governs the contract.
As a general rule, during the
performance of the works it will be in
the contractor’s interest to claim under
one or more clauses of the Conditions
whenever this is feasible. A claim based
on a particular clause is readily
susceptible to evaluation by the engineer
(the engineer will be unable to evaluate
a claim based in law without legal
advice} and hence be eligible for interim
nayment.’ Consequently, it is ordinarily
referable to refrain from asserting claims
based in law except in exceptional
circumstances, eg international
arbitration.?
Three of the major claim areas under
the Conditions are the foilowing:
e unforeseen physical obstructions or
conditions (clause 12);
® variations or changes in the works
{clauses 31 and 52); and
o delays (clause 44 and others).
The discussion in Section 1l (The
contractor’s major claims'} will
concentrate primarily on these three
types of claims. Brief reference will
nevertheless be made in Section [l
{‘Other claims, to be published next
month) to the other types of claims
available to the contractor under the
Conditions, and in Secrion IV {Claim

nrocedures and disputes,, also to be
.ﬁublished next month) to the new
procedures for the notification of claims
and for the settlement of disputes.

Before considering the major claim
areas, however, it is necessary to describe
the special role of the engineer under
the fourth edition of the Conditions.

I Role of the engineer

When an employer plans the execution
of a civil engineering project to be let
out for international competitive
bidding, he will often seek to appoint a
consulting engineer to advise him and to
act on his behalf. The employer will
ordinarily then enter into an agreement
with such engineer whereby the
engineer will agree, among other things,
to prepare initial studies and a feasibility
report and, assuming the employer
decides to proceed with the project, to
prepare the tender and contract
documents including drawings,
specifications and a bill of quantities.
The engineer will often further agree
that, once the construction contract is
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signed, he will, on his employer’s behalf,
supervise the execution of the works by
the contractor.’

The engineer is not a party to the
construction contract, although the
employer’s agreement with the engineer
will refer generally to the construction
contract to be entered into later berween
the employer and the contractor.
However, the effect of incorporating the
Conditions into the construction
contract to be signed is to confer a
distinct function on the engineer: he
becomes the administrator of the
contract and, for this purpose, is
accorded important powers and duties
which extend beyond a pure agency
relationship with the employer. The
powers and duties which the Conditions
confer include, among others, the
following: to issue further drawings,
including ‘execurion drawings’ (that is,
drawings that may be used in the final
execution of construction work); to
certify the value of work for purposes of
interim and final payment to the
contractor:!! to instruct ‘variations' in
the works' or ‘suspensions’ in the
execution of the works;? to issue taking-
over certificates;'* to decide the
contractor's claims for additional monies
or for extensions of time;!? and, finally,
to decide disputes, if any, between the
contractor and the employer subject,
however, to both the employer's and the
contractor’s rights, if dissatisfied with the
engineer’s decision, to refer the matter
to international arbitration.'®

In performing these various
administrative duties, the engineer is
regarded as having a dual role. On the
one hand, he acts as the agent of the
employer in supervising construction
and in ensuring that the contractor
execures the works properly in
accordance with the terms of the
construction contract. On the other
hand, in performing certain other
administrative functions and, in
particular, when exercising discretion
accorded to him under the contract (eg
in deciding the contractor's claims for
additional payment or extensions of
time, ot in settling disputes), the
engineer is required to act impartially.
Whereas under prior editions his duty to
act impartially was only implied, under
the fourth edition of the Conditions it is
an express requirement. Clause 2.6
provides, in part, as follows:

“Wherever, under the Contract, the

Engineer is required to exercise his

discretion by:

{a) giving his decision, opinion or

consent, or

{b) expressing his satisfaction or

approval, or

{c} determining value, or

{d) otherwise taking action that may
affect the rights and obligations of the
Employer or the Contractor

he shall exercise such discretion

impartially within the terms of the

Contract and having regard to ali the

circumstances.

Another innovation in the fourth
edition is that, before deciding whether
the contractor may be entitled to
additional money or an extension of
time, the engineer is expressly required
to consult with both parties to the
contract. Thus, in most clauses which
entitle the contractor in specified
circumstances to claim additional money
or an extension of time, or both, there is
an express provision for ‘due consultation
with the Employer and the Contractor’
before the engineer may act.”

While the engineer is now formaily
obliged to consult the emplover and the
contractor, the employer may not
insrruct the engineer as to the position
he should adopt. I the empioyer gives
such an instruction, he may be in breach
of contrace;® if the engineer accepts it,
he would, at least under English law, be
guilty of ‘misconduct’ as would be an
arbitrator who failed to act impartially.
Even if 2 contractor’s claim, or a dispute,
calls into question the conduct of the
employer, or of the engineer himself (eg
an alleged error in the engineer's
design), the engineer is required, under
English law at least, to decide it
independently and without bias.’?

Doubtless it is a 'somewhat naive
fiction'® to expect a person in the
engineer's position to perform his
administrative functions with the
independence which is theoretically
required, especially when a claim calls
into question his own conduct.
Nevertheless, the efficient functioning of
the procedures for the settiement of
contractors’ claims hinges on the
engineer’s faithful performance of his
impartial role. As one engineer has
written:

*The efficiency of the system written

into the FIDIC Contract for sertling

all claims and solving all disputes
relies heavily on the one hand upon
strict compliance by the Contractor
with the proper drill for making claims
combined with, on the other hand,
strict compliance by the Engineer, in
an impartial way, with the proper drill
for settling claims’ (emphasis added).”!
As all claims of the contractor must be
submitted to the engineer (and as all
communications from the employer o
the contractor are expected {o pass
through the engineer),”? the engineer is
for all purposes, save international
arbitration, the highest adjudicator of
right and claims under the contract.
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Intemarional arbitration is the
ultimate recourse against a decision of
the engineer.*> However, a conrractor
will ordinarily not proceed to arbitration
except as a last resort and where the
sums in dispute are large. Even then, 3
contractor will usually be reiuctant to
commence arbitration while work is
ongoing and the employer is continuing
to make regular, if {in the contractor’s
view) insufficient, payments. Apart from
its undesirability from a commercial
standpoint, arbitration may also place
his bonds?* and retention monies, if
any,*? at risk. Moreover, if the contractor
has one claim he wishes submir to
arbitration, he will usually have others,
and, if so, will ordinarily wish, if
attempts at amicable settlement fail, to
assert them all together in a single

proceeding, after the issuance of the
. taking-over certificate?® when their rotal
numbet can be ascertained and their
exact amounts calculated. Consequentiy,
in the usual case, the contractor will
refrain from commencing arbitration
until after the works have been
completed.

For these reasons, among others, when
a project is let out on the basis of the
Conditions, the identity of the person
chosen to act as the engineer is critical
to an evaluation of the risks of the
project by the contractor and, in
particular, the likelihood, that his claims
will be evaluated fairly and settled
promptly, withour arbitration.?? This
assumnes, of course, employer who will
have the integrity and ability to permit
the engineer to perform his contractyal
role.

II The contractor’s major
claims

(A) Unforeseeable physical
obstructions or conditions
(clause 12)

A major risk in any civil engineering
project is that the contractor may, during
the course of construction, encounter
physical obstructions or conditions at
the site which were not forseeable and
which delay his work or cause an
increase in his costs. For example,
ground conditions may be substantially
harder or softer than anticipated,
permafrost or subsurface water may be
discovered where none was foreseen or
good foundartion rock may be found only
at a substantially lower depth than had
been expected.

In the invitation for tenders, the
employver will usually have provided
prospective tenderers with information
as to the site and its surroundings.28
During the tender period, the contractor

will ordinarily have carried out a site
inspection and performed other
investigarions for purposes of preparing
his tender. Nevertheless, in the case of
any major project, despite the good faith
efforts of the parties, it is not unlikely
that the contractor will encounter
unanticipated conditions which delay his
work or increase his costs, or both.

Who shouid be made to bear the
consequences of such delay or increase
in costs!

The traditional rule of law, in the
common law countries at least, has been
that, regardless of the difficulties he may
encounter, the contractor must carry out
the works at the agreed price.? Subject
to some qualification (as discussed
below), this basic principle is maintained
in the Conditions. Under them, the
contractor is generaliy responsible for
designing (to the extent provided for by
the contract), completing, and
remedying any defects in the works for
the contract price.? If unforeseen events
occur during construction which cause
increased costs or delays, or both, these
are ordinarily assumed to have been
allowed for in his tender price.!

In the United Kingdom and the USA,
however, strict adherence to this
principle has often not been felt to be in
the long-tun interests of employers. If
the entire risk of unforeseeable events
were placed on contractors, then, in
order to stay in business, contractors
could be expected to establish a reserve
in their bids for each and every
contingency which might arise, leading
inevitably to higher bid prices.
Employers would have to pay these
higher bid prices, as contract prices,
whether the contingencies against
which the reserves had been allocated
materialised or not. This practice, it was
felr, would be more costly for employers
in the long run, and result in less
accurate bidding, than if they undertook
themselves to bear the risk of
unforeseeable events and, thus, only paid
for them if, and to the extent that, they
should actually arise. Accordingly, as an
exception to the above principle,
contracts in the Unired Kingdom and
the USA often make the employer bear
the risk of specified unforeseeable
events,}

The Conditions give effect to this
exception in sub-clause 12.2 by providing
that, if certain defined contingencies
arise which delay the work or cause the
conzractor increased costs, he may claim
an extension of time or additional
compensation.

Sub-clause 12.2 provides as follows:

‘If, however, during the execution of

the Works the Contractor encounters

physical obstructions or physical
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conditions, other than climatic

conditions on the Site, which

obstructions and conditions were, in
his opinion, not foreseeable by an
experienced contractor, the Contractor
shall forthwith give notice thereof to
the Engineer, with a copy to the

Employer. On receipr of such notice,

the Engineer shall, if in his opinion

such obstructions or conditions could
not have been reasonably foreseen by
an experienced contractor, after due
consultation with the Employer and
the Contractor, determine:

(a) any extension of time to which the

Contractor is entitled under Clause

44, and -

(b} the amount of any costs which may

have been incurred by the Contractor

by reason of such obstructions ot
conditions having been encountered,
which shall be added to the Conrract

Price,

and shall notify the Contractor

accordingly, with a copy to the

Employer. Such determination shall

take account of any instruction which

the Engineer may issue to the

Contractor in connection therewith,

and any proper and reasonable

measures acceptable to the Engineer
which the Contractor may take in the
absence of specific instructions from
the Engineer
The policy to relieve the contractor of
financial responsibility for certain
unforeseeable risks is also embodied in
other clauses.??

The policy of the contract in this
respect is not even-handed. Under these
clauses, the contractor is entitled to
additional costs or an extension of time,
of both, when in specified circumstances
he encounters conditions that are worse
than were foreseeable. Yet no clauses in
the contract entitle the employer to
recover any portion of the contrace price
or to an earlier completion date, or
both, when the contractor encounters
conditions that are betrer than were
foreseeable. In theory, howevr, each is
equally as likely to occur and the
unforeseeable favourable conditions may
balance out against the unforeseeable
unfavourable ones. There is therefore no
occasion to give an over-generous
interpretation to such clauses that favour
the contractor in the contract.

To claim under sub-clause 12.2, the
contractor must establish that

(a) he has encountered physical
obstructions or physical conditions,
other than climatic conditions on the
site; 4

{b) these could not have been
reasonably foreseen by an experienced
contractor;

{c) they entitle him to an extension of
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time under clause 44 or additional cost
or both; and

(d) he has given notice of such
physical obstructions ot physical
conditions ‘forthwith' to the engineer,
with a copy to the employer.®®

Each of the four above requirements
will now be examined.

{a) ‘Physical obstructions’ or 'physical
conditions’

All prior editions of the Conditions and,
indeed, the ICE conditions, refer in
clause 12 1o ‘physical conditions ... or
artificial obstructions’ whereas the
current edition of the Conditions refers
to ‘physical obstructions or physical
conditions’ {emphasis added). Under the
earlier editions it had been arguable,

n the basis of the reference to
‘artificial obstructions’ (emphasis added),
that the event giving rise to the claim
need not be physical (that is, materially
existing) but could extend to such other
phenomena as port congestion,
shortages of raw materials, interference
with access to the site due to the
presence of another contractor, changes
in laws or regulations which cause
interference with the contractor’s work
and inflation.* The change from
‘artificial’ to ‘physical’ obstructions
appears to remove the basis for this
argument in the fourth edition.”?

The term ‘physical conditions’ is so
broad that it cannot be defined with
precision. In English practice, at least, it
is acknowledged to include such matters
as unexpected ground conditions,

eological faults and changes in water

‘1{)165.38 The term 'physical obstructions)
while possibly a narrower and, to some
extent, overlapping term, appears to
refer specifically to tangible impediments
to the contracror's work such as
underground sewers, man-holes and
foundations.

(b) Not reasonably foreseeable by an

experienced contractor

Assuming that there are such ‘physical
obstructions’ or ‘physical conditions’ as
defined above, when are they (1) not
reasonably foreseeable (2) by an
experienced contractor!

{1} Foreseeabilicy

The foreseeability of a particular event
will be determined by reference to the
following points.”?

{i} The data on hydrological and
subsurface conditions, if any, made
available by the employer in the tender
documents pursuant to sub-clause 11.1,
first sentence.®
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(ii) The information that should have
been discavered as the resuit of what the
contractor is deemed to have done
during the tender period, in particular,
pursuant to sub-clause 11.1, second
sentence which provides as follows:

“The Contractor shall be deemed to

have inspected and examined the Site

and its surroundings and information
available in connection therewith ‘and
to have satisfied himseif (so far as is
practicable, having regard to
considerations of cost and time) before
submirting his Tender, as to:

a) the form and nature thereof,

including the sub-surface conditions,

b) the hydrological and climatic

conditions,

¢) the extent and nature of work and

materials necessary for the execution

and completion of the Works and the
remedying of any defects therein, and

d) the means of access to the Site and

the accommodation he may require

and, in general, shall be deemed to
have obtained atl necessary
information, subject as above-
mentioned, as to risks, contingencies
and all other circumstances which may
influence or affect his Tender!
The scope of this investigation is
determined by the bracketed words ‘so
far as is practicable, having regard to
considerations of cost and time. Thus, if
the time allowed for the preparation of
tenders is short, an extensive
investigation may not be ‘practicable:!
Similarly, a contractor is not required 1o
incur substantial costs in preparing to
render for a project which he has no
assurance of being awarded. This, too,
would not be ‘practicable’. Thus, the
circumstances of the invitation to tender
will be important to the derermination
of the extent of the information which
the contractor is deemed to have
obtained under sub-clause 11.1, second
sentence. _

{iit) The nature and extent of the
works to be required by the contract. For
example, where the contractor plans to
build a pier out into a lake during
seasonal low water level periods and, due
to conditions off the site, the water
levels fail to fall in accordance with
published historical data in the tender
documents, the change in water levels
may, in that context, be an unforeseeable
physical condition; but this would not be
the case if the contractor had planned to
build the pier by a method of
construction not dependent on changes
in seasonal water levels.

(iv) General civil engineering
knowledge {see {2} infra).

It results from the foregoing that, in
order to prove that a ‘physical
obstruction or physical condition’ was

unforeseeable within the meaning of
sub-clause 12.2 the contractor must
demonstrate that at the date of tender,
notwithstanding the four points
mentioned above, such obstruction or
condition could not reasonably have
been foreseen by an experienced
contractor.

(2) Experienced contractor

The requirement of foreseeability is
determined not by what the above data
or information {(1) {1}, (i) and (iii)) would
have revealed to a layman, but by what
such data or information would have
revealed to an 'experienced contractor,
that is, an experienced civil engineering
works contractor. Thus, the fact that
some physical obstruction or physical
condition may have escaped the notice
of the employer would not entitle the
contractor to claim if an experienced
contractor could reasonably have
foreseen it.*

(c) Entitlement to an extension of time
or addirional cost, or both

The ‘physical obstruction’ or ‘physical
condition’ must have delayed the
contractor's work on the critical path for
construction (that is, had the effect of
delaying completion) or caused
additional cost, or both. 'Cost’ is defined
to include all expenditure, whether on
or off the site, including overheads ‘but
does not include any allowance for
profit’

(d)} Notice to the engineer with a copy
to the employer

The contractor is required to give notice
to the engineer, with a copy to the
employer, ‘forthwith’ upon encountering
unforeseeable adverse physical
conditions ot obstructions.* Such
notice enables the engineer to make an
immediate inspection and examination
of the physical condition or obstruction
encountered to determine whether it
could have been reasonably foreseen by
an experienced contractor.

In addition, by virtue of clause 53 (to
be dealt with next month in Section 1V
{Claim procedures and disputes’)) the
contractor must give a notice of
intention to claim to the engineer with
a copy to the employer within 28 days
after having encountered an adverse
physical obstruction or condition. There
appeats to be no reason why the notices
under clauses 12 and 53 may not be
given by the same document so long as
the requirements of both clauses are
satisfied. By virtue of sub-clause 53.2,
after encountering an adverse physical
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obstruction or condition the contractor
should ensure that all contemporary
records necessary to support his claim
are kept.

Any ‘instruction’ issued by the
engineer under sub-clause 12.2 {see
quoration of sub-clause 12.2 above)} may
in some circumstances provide the
contractor with an additional basis for a
claim, independent of clause 12. For
example, such an ‘instruction, if given in
writing, may arguabiy be an instruction
for a suspension under sub-clause 40.1,
or {if requiring work beyond that
necessary to overcome the physical
condition or obstruction) a variation
under clause 51, or entitle the contractor
to an extension of time under clause 44.
if the instruction constitutes a variation
increasing the quantity of any work,
then the contractor would be entitled to

rofit on the extra work.*’ Therefore,
when an ‘instruction’ is or may have
been given under sub-clause 12.2, the
contractor should, where appropriate,
consider his rights under these clauses,
among others, as well as clause 12.

The fact that the engineer may after
due consuitation with the employer and
the contractor, deny that the alleged
adverse physical obstructions or
conditions were unforeseeable, or that
any ‘instruction’ he has given entitles
the contractor to compensation or an
extension of time under clauses 12, 40.1,
51 and 44, among others, is, in the last
resort, legally irrelevant as generally all
of the engineer’s decisions may be
opened up, reviewed and revised in
international arbitration.*® The award of
the arbitrators, who must ordinarily
decide in law,*7 will be conciusive on

.CSE Gquestians,

(B} Variations (clauses 51 and 52)

After the signarure of a construction
contract, circumstances often occut
which make it necessary or advisable for
the employer or the engineer to make
changes in the scope or nature of the
work as defined in the drawings (which,
at the date of contract, will typically be
relatively generalised), specifications and
other contract documents upon which
tenders were based. For example: the
original design or spec. cations may
prove inadequate; the employer's initial
programme or budget for the project may
change; natural events, or wholly
unforeseen conditions,*® may occur
which necessitate changes in the scope
or nature of the works. For these reasons
the employer or the engineer may wish
to madify the works as defined in the
contract documents.

How is such a change to be effected?
The works will have been defined, at

least in a generalised way, in the
contract which the parties have signed.
Consequently, a change therein {as
distinct from, for example, further
definition or amplification of the
generalised contract drawings) could
ordinanly only be affecred by mutual
agreement of the parties. However, the
contracror may be unwilling to provide
his consent at an acceptabie price-or at
all. As he would be executing the main
contract works and be in possession of
the site, he would be in a position of
strength in such a situation.

To avoid the need for renegotiations
with the contractor each time a change
becomes necessary or desirable, with the
difficuities and delays this might encail,
construction conttacts in the Unired
Kingdom and the USA ordinarily
contain a provision authorising the
employer or, more often, his agent, an
engineer or architect, to change the
works during the course of
construction.?

(a) Engineer’s power to change the
works

In common with Anglo-American
practice, the engineer, acting as the
employer's agent, is authorised by clause
51 of the Conditions to change, or ‘vary,
the works (not the contract); the
contractor must comply with the
engineer's instructions in this respect, as
in all other matters concerning the
works.50
Under the Conditions, the engineer'’s
power to change the works is extremely
wide. Sub-clause 51.1 provides as follows:
“The Engineer shall make any
variation of the form, quality or
quantity of the Works or any part
thereof that may, in his opinion, be
necessary and for that purpose, or if
for, any other reason it shall, in his
opinion, be appropriate, he shall have
the authority to instruct the
Contractor to do and the Contractor
shall do any of the following:
{a} increase or decrease the quanriry of
any work included in the Contract,
(b) omit any such work (but not if the
omitted work is to be carried out by
the Employer or by another
contractor),
{c) change the character or quality or
kind of any such work,
{d} change the levels, lines, position
and dimensions of any part of the
Works,
(e) execute additional work of any kind
necessary for the completion of the
Works,
{f) change any specified sequence or
timing of construction of any part of

the Works.
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No such variation shall in any way
vitiate or invalidate the Contract, but
the effect, if any, of all such variations
shall be valued in accordance with
Clause 52. Provided that where the
issue of an instruction to vary the
Works is necessitated by some defauls
of or breach of contract by the
Contractor or for which he is
responsible, any additional cost
artributable to such defaule shall be
borne by the Contractor!

This sub-clause incorporates two
significant amendments as compared to
the third edition. First, in paragraph (b)
the following words have been added:
‘(but not if the omirted work is to be
carried out by the Employer or by
another contractor). This merely
incorporates into the contract the law in
many countries, namely, thac the
employer or his agent may not instruct a
variation of omission and then do the
omitted work himself or cause it to be
done by another contractor. This would
be a breach of contract.®! Secand, by the
addition of paragraph () any change
instructed by the engineer in ‘any
specified-sequence or timing of
construction’ (eg specified in the
invitation to tender documents) will be a
variation. The invitation to tender
documents may require all or part of the
works to be carried out in a certain
sequence. In preparing his tender, the
contractor wilt be expected to have
drawn up his work programme and
developed his methads of work, at che
tender stage, in conformity with any
sequence specified in the invitation to
tender documents. If the engineer later
instructs a chiinge in such sequence this
will be a variation. Paragraph (f) now
makes this clear.

However, the engineer's power to
change the works is not unlimited.
While in the case of a contract to build
a hotel, for example, the engineer may
have the power under sub-clause 51.1 to
instruct the contractor 1o add a garage
or parking lot, under the common law,
he would not have power under clause
51 to order him to build a second hotel.
The engineer’s power to order extras is
held, by implication, to be limited to the
type and value of the works under the
coneract. If the engineer instructs the
execution of additional work beyond
these limits, such work wiil not be
governed by the terms of the contract.’?

The power to instruct variations is also
limited in time. If exrra work is ordered
after the contract work is completed (eg,
during the defects liability period, which
is normatly a period of one year after
completion), this may also be outside the
contract. 5
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(b} Tivo types of variations

From the contractor's point of view, the
Conditions contemplate two types of
variation orders in relation to extra or
addirional work:

Type 1: the engineer orders the
coneractor to do work, involving a
variation in fact, which the engineer
acknowledges to involve a variation; and

Type 1: the engineer orders the
contractor o do work, involving a
variation in fact, which the engineer
does not acknowledge to involve a
variation.

Clauses 51 and 52 purport by their
terms to deal only with the first type of
change (type 1). They are drafted on the
assumption that the engineer will —
unfailingly — recognise and order a
.ariation of the works whenever it is

equired. They do not contemplare that
he could instruct extra or additional
work and yet not acknowledge it o
involve a variation entitling the
contractor to additional payment.

However, for reasons which will be
explained below, the engineer's
determination of whether or not his own
instruction constitutes @ variation is not
final and binding on the contractor’*
Consequently, there is, in effect, a
second type of variation, that is, an
order by the engineer to do work,
involving a variation in fact, which the
engineer does not acknowledge o
involve a variation (rype 2).9

While a type 2 variation, being
contentious, is more pertinent to the
subject of contractot’s claims, the
discussion below will begin with type 1

it is the one dealt with explicitly in
clauses 51 and 52 and as the elements of
a type 2 variation are basically the same
as for type 1.

(1) Viarigtion acknowledged by the engineer

(i} Requirement of an order in writing:
Sub-clause 51.2 requires that a variation
be instructed by the engineer. It provides
in part:

“The Contractor shall not make any

such variation without an instruction

of the Engineer’
and, pursuant to sub-clause 2.3,
instructions of the engineer must be in
writing. As a consequence, a written
instruction from the engineer is
ordinarily a condition precedent to
payment for extra work as a variation.

However, sub-clause 2.5 does not
require the written instruction to be in
any particular form. For example, 2
signed drawing of the engineer or the
minutes of a meeting with him, which
he signs, may suffice. The instruction
may also initially be given orally by the
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engineer, if he confirms it in writing
either before or after the carrying out of
the instruction,’® eg by the engineer’s
interim certificate authorising payment
for varied work.

However, the engineer’s oral
instruction need not be confirmed in
writing by the engineer himself. If,
within seven days of the oral instrucrion,
the contractor confirms it in writitig 10
the engineer and such confirmation is
not contradicted in writing within seven
days by the engineer, then the oral
instrucrion is deemed to be an
instruction of the engineer.?’ Thus, a
confirming letter from the contractor to
rhe engineer may, in appropriate
circumstances, be sufficient to satisfy the
reguirement of an instruction,

(ii} Valuation:

Clause 52 establishes the principle that
exrra work is to be valued on the basis of
the rates and prices set out in the
contract if, in the opinion of the
engineer, the same shall be applicable. If
the contract does not contain rates and
prices applicable to the varied work,
then this clause provides that, as a
general rule, the rates and prices in the
contract shall be used as the basis for
valuation so far as may be reasonable,
failing which, after due consultation by
the engineer with the employer and the
contractor, suitable rates and prices shall
be agreed upon between the engineer
and the contractor. In the event of
disagreement, the engineer shall fix such
rates OT prices as are appropriate, in his
opinion, and shall notify the contractor
accordingly, with a copy to the
employer.®

The rates and prices, which will
ordinarily be set out in the bill of
quantities included as part of the
contract, will ordinarily inciude profit.
For this reason, it is advantageous for the
contractot to claim under clauses 51 and
52 rather than under clauses which
award only ‘cost’ and hence exclude
profit, eg clause 12.

Extra work instructed by the engineer
may, if it prevents the contractor from
completing the works or any section
thereof by the agreed time for
completion, also entitle the contractor
to claim an extension of time’? and
financial compensation for being obliged
to work longer than foreseen by the
contract,

(iii) Requirement of notice:

It is a condition to any variation claim
that, within 14 days of the date of the
instruction and, other than in the case
of omitted work, before the
commencement of the varied work, the
contractor will have given written notice
to the engineer of the contractor’s
intention to claim extra payment or a

varied rate or price.® Failure to comply
with this notice requirement will bar a
claim based on clauses 51 or 52. This
notice requirement is in addition to the
requirement in clause 33 to give notices
and keep contemporary records,
mentioned earlier.

{2} Variation not acknowledged by the
engineer

Clause 67 (‘Settiement of Disputes’),
which provides for the settiement of
disputes ultimately by international
arbitration, provides in sub-clause 67.3
in part that, in the event of arbitration:
“The said arbirrator/s shall have full
power to open up, review and revise any
decision, opinion, instruction,
determination, certificate or valuation of
the Engineer!

1t follows that whenever the engineer
issues an instruction to the contractor,
which the contractor considers 1o
constitute a variation but which the
engineer refuses to acknowledge to be
such, the engineer's instruction {like his
other decisions or opinions) is subject to
being opened up, reviewed and revised in
the event of an arbitration. By clause 67,
the arbitrators are made the final
interpreters of the contract. They will
determine whether or not the engineer's
instruction was a variation (or will, at
the employer’s request, determine
whether an instruction interpreted by
the engineer to be a variation was in fact
fiot one). If the arbirrators determine
that, upon a true construction of the
contract, the work instructed by the
engineer fell outside the original scope
of the work and thus constituted a
variation in“fact, the contractor will be
entitled to payment for the work upon
the same basis as if the engineer had
originally acknowledged it to be a
variation under clause 51.%

Where the contractor requests a
variarion to be instructed, but the
engineer refuses and extra work is in fact
involved, there may be a question
whether the contractor can claim on the
basis of clause 51, inasmuch as there will
exist no instruction in writing from the
engineer. However, under English law,
where there is a broad arbitration clause
(as in the case of clause 67 of the
Conditions), arbitrators can, in such
circumstances, award payment despite
the absence of a written instruction.®

In practice, it the arbitrators determine
that the work concerned fell outside the
original scope of the contractor's work,
there will often be a letter or other
written communication from the
engineer, or a document signed by the
engineer or an uncontradicted written
confirmation by the contractor of an
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oral instruction of the engineer, which is
susceptible 1o interpretation as the
necessary wrirren instruction.

MNevertheless, whenever there is a
difference of opinion with the engineer
over whether an instruction constitutes
a variation, the contractor should notify
the engineer promptly of his intention
to claim, pursuant to sub-clause 52.2
{and clause 33), as well as identity the
additional work alleged to have been
Jone {and keep contemporary records to
support his claim pursuant to sub-clause
53.2).

A practical difficuley with a claim for
a variation not acknowledged by the
engineer is that the value of the claim,
together with all other claims in dispute,
may be insufficient to justify the expense
and the time of going to arbitration to
have the engineer's views rectified
{assuming such claims are not settled
beforehand either by the engineer under
sub-ciause 67.1 or amicably under sub-
clause 67.2), This difficuley inheres in all
claims not accepted by the engineer and
rewntorces the importance for a FIDIC-
based contract to be administered by an
impartial engineer and undertaken with
anr empioyer respecrful of the engineer’s
roie.

{¢) Delays (clause 44 and others)

in the United Kingdom and the USA, a
contractor is ordinarily required to
complete a construction contract within
a fixed period of time, after the
expiration of which he will become
liable to the emplover for liquidated
Jamages for delay. Similarly, the
Conditions®? provide that the whole of

~ the works and, if applicable, any section

of the works required to be completed
within a parucular tune, be completed
within the relevant times stated in the
contrace, failing which the contractor
will become liable for liguidated
Jamages for each day or part of a day of
delay for the whole of the works or the
relevant section thereof.®

Nevertheless, it 15 commonplace,
especially in international construction,
for events to occur which disturb or
Jdisrupt the contracror’s work and
prevent him trom compieting the whole
of the works or a section thereof, by the
dates fixed theretore 1n the conrtract.®
These events may be caused by the
emplover (eg delav in giving possession
of the site), or someone for whose acts
he is responsible (eg the engineer if he
delavs in sssuing drawings), by the
contractor, or someaone for whose aces he
is responsible (eg a subcontractor or
supplier of the contractor), or by matters
or persons for which or whom neither
party is responsible {eg weather

conditions, natural events, war or other
acrs of third parties).

Where the completion of the works or
any section thereof is delayed by events
or circumstances not caused by the
contractor or someone for whose acts he
is responsible, the contractor may be
entitled to two types of relief: {a) an
extension of time for the compietion of
the works, or any section thereof, or
both, thereby postponing the dates as
from which the contractor would
otherwise be liable for liquidated
datnages, or (b} compensation for the
addirional costs he may incur owing to
the disruption of his programme and/or
the additional time he will have ro work
on the site, or both (3) and (b).

{a) Extension of time

Sub-clause 44.1 specifies the
circumstances in which the engineer
may, either on his own initiative® or at
the request of the contractor, but after
consuitation with the empioyer (and the
conrractor}, grant the contractor an
extension of time for the completion of
the works, or any section or part
thereof.” The grounds which may justify
such an extension are set forth in broad
terms:

‘In the event of

{(a) the amount or nature of extra or

additional work, or

{(b) any cause of delay referred to in

these Condirions, or

{c) exceptionaily adverse climatic

conditions, or

(d} any delay, impediment or

prevention by the Empioyer, or

(e} other special circumstances which

may occur, other than through a

default of or breach of contract by the

Contractor or for which he is

responsibie,

being such as fairly w entitle the

Contractor to an extension of the

Time for Completion of the Works, ot

any Section or part thereof, the

Engineer shall, after due consultation

with the Employer and the Contractor,

determine the amount of such
extension and shall notify the

Contracror accordingly, with a copy to

the Emplover.

The circumstances that justify an
extension include:

(a) ‘the amount or nature of extra or
additional work’ which would include a
variation or an exceptional increase in
actual quantities over estimated
quantities;

(b) ‘any cause of delay referred to in
these Conditions’ which would include,
among other things, the causes of delay
referred to in sub-clause 6.4 {delay in
issue of drawings or instructions), sub-
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clause 12.1 {adverse physical obstructions
ot conditions), clause 20 (loss or damage
to the works), sub-clause 40.2
{suspensions), sub-clause 42.2 (failure to
give possession of site), sub-clause 51.1
(variations) and 65 (special risks}; some,
though not all, of these clauses or sub-
clauses refer expressiv to clause 44:

{¢) ‘exceptionally adverse climatic
conditions, which would include such
climatic conditions whether on or off
the site;

{d) ‘any delay, impediment or
prevention by the employer, though new,
is a ground that has always been
available as a matrer of law, as it is
ordinarily a breach of contract for one
party to delay, impede or prevent the
performance of a contract by the other;
and

{e) ‘other special circumstances which
may occur’ which would include, in
certain cases, acts of the engineer for
which the emplover is responsible which
are not referred to in the Conditions
{and thus covered by clause (b} supra)
and other matters not otherwise listed
tor which neither party is responsible.

As in other claims' clauses, the
engineer has an obligation 1o consult
with the employer and the contractor
before determining the amount of any
extension (see Section | (‘Role of the
engineer’), supra).

The notice provisions, which are
much more complex than in prior
editions, are the subject of two new sub-
clauses, 44.2 and 44.3. Sub-clause 44.2
provides as follows:

‘Provided that the Enpineer is not

bound to make any determination

unless the Contractor has

{a) within 28 days afrer such event has

first arisen notified the Engineer with

a copy to the Emplover, and

{b) within 28 days, or such other

reasonable time as may be agreed by

the Engineer, after such notification
submitted to the Engineer derailed
particulars of any extension of time to
which he may consider himself
entitled in order that such submission
may be investigated at the time’

Where the event giving rise to the
extension has a conrinuing effec, such
that it is not practicable for the
contractor to submit detailed particulars
within the period of 18 days referred to
int sub-clause 44.2(b), sub-clause 44.3
provides that the contractor must submit
interim particulars at intervals of not
more than 28 days and final particulars
within 28 days oi rhe end of the effects
resulting from the event.

As can be seen from this clause, in the
absence of a determination by the
engineer to grant an extension of time
on his own initiative {(after due
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consultation with the employer), the
contractor must ordinarily, in order to be
entitled to such an extension:

(1) demonstrate that one of the
circumstances described in sub-clause
44.1 has occurred;

{2} within 18 davs of such
circumstance give notice thereof to the
engineer with a copy to the empiover;
and

(3} within 28 days of such nortice, or
such other reascnable cime as may be
agreed by the engineer, submit detailed
particulars of the extension of time
requested to the engineer; or, instead,

{4} where the circumstance has a
continuing effect such that it is not
practicable for the contractor to submit
detailed particulars within 28 days, have
submitted to the engineer interim

siculars at intervals of not more than

days and final particulars within 28
days of the end of the effects of such
crrcumstance.

While the contractor should ordinarily
comply with the notice provisions in
sub-clauses 44.2 and 44.3, this is not an
absolute requirement. Clause 44
indicates that the engineer has
discretion to determine a rime extension
even if the contractor has failed o
request it {see the words in sub-clause
44.] ‘(pirovided that the Engineer is not
bound to make any determunation . .’
emphasis added).

In making his determination on a
request for an extension of time, the
engineer is bound (after due consultation
with the employer and the contractor) to
act impartially, as required by sub-clause
2.6, However, as with other acrions of

engineer, such determination can be
challenged by either party and, where
appropriate, opened up, reviewed and
revised m arbitration pursuant to clause
67.

(b) Compensation for the extension of
time

A determination that the contractor is
entitled to an extension of time under
clause 44 does not imply thar the
contractor is entitled to additional
payment. Although an extension of time
will relieve the contractor from
tiability for liquidated damages for the
period of the extension, any claim for
additional payment must be jusrified
under other clauses or in law.

While clause 44 purports to deal
comprehensively with extensions of time
for delays, no single clause purports to
deal comprehensively with additional
payment for delays. However, certain
clauses entitle the contractor to recover
additional costs for delays in specific
situations including, among others, the
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following: sub-ciause 6.4 {delays in issue
of drawings or instructions); sub-clause
12.2 (adverse physical obstructions or
conditions); sub-clause 40.2 (suspension
of wotk by the engineer); and sub-clause
42.1 {delay by the empioyer in giving
possession of the site). Moreover, other
clauses provide that the contractor is
entitled to be compensated for extra ,
work, eg, work resulting from a variation
instructed under clause 51. Upon the
basis of clauses entitling the contractor
10 compensation for extra work, the
contractor may fairly contend that if
such work delayed completion of the
works or a section thereof, the cost and
fost profit attributable to such delay
should be compensated to the
contractor.%8

Absent a clause providing for
additional payment for a particular type
of delay, the contractor may seek to
recover costs for such delay on the basis
of applicable law. Under almost all iegal
systems, a party may fecover
compensation for a delay to his
performance caused by the other party
(clearly now covered by sub-clause
44.1(d)) or by someone for whose acts
the other party is responsible. It is less
clear to what extent the contractor can
recover compensation for delays caused
by matters or parties for which neither
the employer nor the conrractor is
responsible. This will depend on the
terms of each contract (as the
Conditions are only a standard form,
they will ordinarily have been amended
or supplemented before use), applicable
law and the facts of each case.

To be continued

Foonotes
i The prior edition of the Conditions, namely
the third edirion dated March 1977, was based

closeiy on the fourth {1955) and filkh (1973

editions of the ICE Conditions. While the

fourth edition is a stage further removed from
its English antecedents, commentaries on those
editions of the ICE Conditions remain
instructive for the interpretation of the fourth
edition of the Conditions. The current edition
of the ICE Conditions is the sixth edition,

published in 1991,

See Section | {Role of the Engineer”), infra.

For exampie, in France, the powers of the maiere

d'veuvre.

4 The exact titie of the fourth edition is
Conditions of Contrace for Works of Civil
Engineering Construction. The term
{International), which appeared in the title of
earlier editions, has been deleted as, according
to the Forward, the Conditions, ‘subject to
minor modifications, are also suitable for use
on domestic contracts. The current version of
the new edition is described as "Fourth Edition
1987 Reprinted 1988 with editorial
amendments.

The fourth edition of the Condirions was
prepared by the Fédération Internationalz des
Ingénizurs-Conseils (‘FIDICH, which has its
headquarters in Lawsanne, Swirzerland. During
the preparation of the new edition, according
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10
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12
13
14
15

it
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18

19

to the Foreward thereto, FIDIC receved
suggestions and comments from the Eyropean
internarional Contractors, as 'mandatory’ of
the Confederation of international Conzractors
Associarions ‘with participation of Associated
General Contractors of America. The principal
commentary on the new edition is FIDICs
‘Guide to the use of FIDIC Conditions of
Contracr tor Works of Civil Engineering
Construction ~ Fourth Edition’ published by
FIDIC in 1989 {the FIDIC Guide).

FIDIC also prepares and publishes
‘Conditions of Conrract for Electricat and
Mechanicai Works', the current edition of
which 15 the third edition published in 1987,
These conditions, which are published with
yellow covers, are commoniy referred to as the
‘yeilow book' whereas the Conditions (for civil
works), which are pubiished with red covers,
are commontly referred to as the ‘red book’
The author has previously published an arricle
dealing with coneractor’s claims under the
third edition ot the Conditions; see Seppala,
‘Contractor’s Claims under the FIDIC
International Civit Engineering Contract’ 14
International Business Lawyer [79 {1986).

The Conditions provide remedies for some of
the common breach situations. Thus subclause
42.2, dealing with a failure of the employer o
give possession of the site, provides 2 remedy
fot what would otherwise be a breach of
contract by the employer.

While clause 53 {'Procedure for Claims')
contemplates claims being made on purely
tegal grounds (eg breach of contracr), clause 60
does not make clear provision for their
payment. Thus, while clause 53.1 refers to
claims being made "pursuant 1o any clause of
these conditions or otherwise' (emphasis added),
clause 60 does not provide for paymencs other
than under the terms of the Contract, see sub-
clause 60.] referning to ‘any other sum to
which the Contractor may be entithed under
the Contract’ (emphasis added),

See clause 67. The wording of clause 67 is
broad enough to encompass the sertiement,
whether by the engineer or by arbierators, of a
claim based in iaw.

See FIDIC, Client/Consuitant Model Services
Agreement, Parts | and [, published by FIDIC,
Lausanne, Switgerland in 1990,

Sub-clause 7.1.

Clause 60.

Clause 51.

Clayse 40

Clause 48.

The reievant clauses are referred 1o in Section
il ("The contractor's major claims’) and Section
HI {'Other ciaims'), infra.

Clause 67.

See, eg sub~clause 12.2 (adverse physical
obstructions or conditions), clause 44
{extension of time for completion} and sub-
clause 53.5 {payment of claims). How much
consultation is ‘due’ wili depend, it is suggested
here, on the circumstances of each case
including the imperative to avoid delay in the
execurion of the works.

By interfering with the engineer'’s duty to
excrcise his discrerion impartially under sub-
clause 2.6,

Under English law, the fact that the engineer
may be ne more than an employee of the state
or public authority which is the empioyer
under the contract, as is often the case roday
internationaily, does not change this principie:
“Just as che contractor has accepted the
engineer as a “judge” so must the iocal
authotity who employ(s) him and he must not
allow himself to be influenced by the fact that
he is also the servant of the authority' {J B
Wikeley, Municipal Engineering Law and
Administration {C R Books Ltd, London 1964)
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at 29.

James j Myers, ‘Finality of Decisions of Design
Protessionals Where the Contract Provides the
Decisions Will be Final’, 2 The international
Construction Law Review (FCLRY 319, 327
(1985).

Glvn P Jones, A New Approach to the
Intemanonal Civil Engmeermg Contract (The
Construction Press Ltd, Lancaster 197%)
i"lones’), at 183,

FIDIC Guide (supra note 4) ar 38,

See clause 67.

Assurmung, as will usuatly be the case, thart the
bonds are of the ‘fist demand’ type. See clause
18

See sub~clause 60.2 (a),

See sub-clause 48.1.

The wentity of the person originally appointed
ta act as the engineer 15 even more impottant
under the fourth edition than previously, as the
empioyer is no longer tree to replace him;
compare clause 1.1 (a) (iv) of the fourth edition
with clause t{c) of the chird.

Under sub-clause 11.1, first sentence, the
contractor 15 responsible for his own
interpretation of such informanion. On the
uther hand. under the last sentence of the
same sub-clause, the contractor 1s 'deemed’ to
have based his tender on the data made
available bv the emplover (as well as on his
own nspection and examinanon of the sice)
an he mav, theretore, be able to clam against
the empiover it such data ptove mncorrect and
i, as a consequence, he suffers additional cost
or Jdelay. or both.

[ N Duncan Wallace, The Intemanonal Ciwl
Engmeenng Contact {Sweet & Maxweil London
1974 and Supp 1980, ar 1i

Unless ‘legally or physically impossible! see
clauses 8 and 13.

See sub-clause 11.1. second sentence, and sub-
clause [2.1.

I This 1s the case, for example, in the English

{CE Condinions, titth (and now mn the sixth)
edition, and in LS federal procurement
vantracts. See, tor US practice, [ustin Sweet,
Legal Aspeces of Architecture, Engineering and
the Construction Process (Wese Publishing, St
Paui, Minn, 4ch Edn, 1989) ar 564-65.

See. eg subclauses 20.3 and 20.4 {the
contractor may claim for damage 1o the works
artributable to 'Employer's risks’y and clause 65
(the contractor may claim for damage to the
works, as well as for specified losses,
arertburable to 'special nsks). The contractor
may also claim for an extension of tme tor
untoreseeable risks {eg ‘other special
circumstances which may occur’) under clause
44

According to the FIDIC Notes on Documents
tor Civil Engineering Contracts (FIDIC,
Lausanne, 1977) at 20, climaue conditions on
the site were excluded, for the first time in the
theed edition, because | . it is always difficult
0 assess whether such conditions could or
couid not have been foreseen by an
experienced contractor. However, while the
contractor may not claum tor costs in such case.
he mav claim an extension of time for
exceptionally adverse chimane conditions’
under clause 44,

Agcording to Mr Duncan-Wallace, a failure o
give prompt notice under the different wording
of thus clause in the thurd edition wouid not
necessarily bar the claim. Duncan Wallace,
supma. note 29, ar 42. However, under the new
edition the contractor 15 required, whenever he
intends to claum addirional payment, to comply
with the more rigotous procedure for claims
{aid down by clause 33. See Section [V {'Claim
Procedures and Disputes’), infra.
See the authot's ‘Contractor's Claims under
the FIDIC International Civil Engineering

i

33

i9

41

42

4

At

44

47

43

49

30
5t

Conrract’ supra note 3.

Where the ‘physical obstruction’ or ‘phvsical
condition causes damage to the works irseif,
arguably the contractor’s claim should be based
on clause 20, not clause 2, as clause 20 is
spectfically concerned wich damages to the
works atributable ro ‘Emplover's risks’
inciuding, among other things, ‘any operation
of the forces of nature aganst which an
experienced contractor could not reasonably
have been expected to take precausions’ (sub-
clause 20,4(h}).

C K Haswell and D § de Silva. Cinl
Engineermg Contracts — Practice and Procedure.
Butterworth & Co Ld, London 1982), ar
176-77.

See Jack Cortington and Robert Akenhead,
Site Invesugation and The Law {Thomas Telford
Led, London 1984), at 17-27 and 97-98.
Contraty m international practice, cthere is no
purporied exciusion or lmiration of the
employer's liability for information supplied to
the contractor by the employer.

Whar will constitute reasonable time such as o
permit a reasonable extensive site investigation
wiil vary with the nature, location and extent
of each project. In general, eight o ten weeks’
uime for 2 substannial international project
would appear shore. However, four o six
months' time may be reasonable. For an
English engineer’s view of the time adequate
for the preparation of tenders, see

A C Twort, Civil Engineening: Supervision and
Managemene (Edward Arnold, London, 2nd
Edit $972), at 7.

If such physical obstruction or condition
should have been foreseen by the engineer (eg
i the invirarion for tender documents), but 1t
was not, this failure may assist the contractor
to establish that such physical obstruction or
condition could not have been reasonably
foreseen by an experienced contractor.

Clause 1.Hgii). In theory, as mentioned earlier,
a conrractor is as likely to encounser physical
condirions thar are more favourable, as he is o
encounter physical conditions that are less
favourable, than those that he could reasonably
have foreseen. As, among other things, the
emplover will nor share in any ‘windfall’ 1o the
contractor when the coarractor encounters
more favourable conditions, clause 12
understandably limits the contracror's recovery
to an extension of time and/or costs incurred,
excluding profit, when he encounters fess
favourable conditions.

Such notice should comply with the conditions
for notices in clause 68, See also sub<clause 1.5.
Clause 52.

Sub-clause 67.3. See also under this section 1i
{The contractor’s major ¢laims’), sub-section
{B) - Variations (Clauses 51 and 51), sub-
paragraph (b}21} — Variation not acknowiedged
by the engineer, infra.

Under the Rules of Arbitration of the
Internanonal Chamber of Commerce which,
under ciause 67 of the Conditions, are the
usual arbieration rudes, arbitrators are required
to decide in law unless the parties have agreed
to give them the powers of amiables
compositeurs; see Arricle 13(4} of such Rules.
See, ep sub-clause 12.2 {adverse physical
obstructions ar conditions), sub-clause 20.4
(emplover’s risks) and clause 65 {special risks).
Hudson's Building and Engineening Contracts
(Sweer & Maxwell, London, 10th Edit, 1970,
Ist Supp 1979 (Hudson's) ar 306; Sweert, supra
note 32, ac 454,

See clause 13,

For English law, see Hudson's, supra, note 49 at
557.

Hudson's supra, note 49 at 549. See also Colin
Turpin, Government Procurement and Coneracts
{Longman, Hariow, Essex 1989), ar 188-89.
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37
58
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61
63
64
65
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Ibid, at 55i. Thus, the contraceor couid refuse
o execute such work unless an amendment
the construction contract or a new contract
were concluded by the parties.

Nor 15 such determinanion final and binding on
the emplover. See under this Section i ¢The
contractor’s major clasms’), sub-secrion (BY —
Varanons {clauses 31 and 57), sub-paragraph
{bK2) — Variation not acknowledged by the
engineer, mira, The tace that the engineer may
have ordered cerrain work to be done as a
variatton will not bind the emplover if, upon a
true construceion of the consract (as decided,
ultimately, by international arbirration, it was
wncluded in the onginal scope of the work.
However the engineer may view an instruction
{eg whether as a "variazion’ or not) and
whether or not the contractor agrees with the
engineer’s view of i, the contractor must
compiy with such instruction if it touches or
concerns the works and 1s nor legaliy or
physically impossibie to execure, See sub-clause
13.1.

Sub-clause 2.5.

Ibid.

A different rule appiies o the nature or amount
of any varted work relative to the nature or
amount of the whole of the works or 1o any
part thereot 1s such that, in the opinion of the
engineer, the rate or price contained in the
CONIact ts inappropriate or inapplicable. See
sub-clause 32.2.

Sub-clause 44.1 reters ro ‘extra or additional
work' as a ground which may justify an
extension of time. See under this Section 1
{"The contractor’s major claims'), sub-section
{C} — Delays (clause 44 and others), infra.
Sub-clause 32.2 and sub-clause 1.5. The norice
should comply with sub-clause 68.2,

The coneractor would also be ennitted to be
compensated for his Jamages as the result of
the delay in payment tor the variation.
Hudson's, supra, note 49, ar 541.

Clause 43.

Clause 47.

Delays may also often occur which are not on
the critscai path of construction activicy and
which, therefore, would not necessarily delay
completion of the works or a section thereot.
While these mav disrupt the contractor’s work
programme and, if attributable to the employer,
pustity a clasm (eg for loss of productivity),
discussion here wiil be limuted to claims for
events which delay the rime for completion of
the whole of the works or any section thereof,
An extension of time tor execution of work
mav be advanrageous not only for the
contractor, but aiso for the employer. If the
delay was due to an act of the employer or of a
party for whom the emplover is responsible, the
emplover's right o Ligndated damages for delay
on the basis of clause 47 may, under English
law, disappear if the extension of time for
execution of work had not been granted to the
cantractor. lt is this consideration, in fact,
tather than solicitude tor the contractor,
which, under English practice. caused inclusion
of a contractual provision empowering the
engineer (o grant an extension of time for
execution of work. See Hudson's, supra, note
49, at 624.

A change in this clause effected by the fourth
edition 15 that an extension of time may be
granted for any section or part of the works,
not only the whole of the works as before. No
time for compietion of a 'part’ of the works (as
opposed to the whole or a section) is referred
to in sub-clause 43.1. The intention appears o
have been that where the execution of the
works or a section was unavoidably delayed, the
virtuaily unhindered but s small, although
imporrant, part of the whole of the works or 2
secrion was unavoidably delayed the engineer
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should be entitied to accord an extension of 68 Delavs mav cause the contractor to suffer a exrension period and, where the contractor is
ume tor that part only and leave unaffected the wide variety of damage, eg extended on- and nevertheiess instructed to complete by the
contraceor’s obligation to complere the rest by off-site overhead costs, losses m productivity, onginai time for completion, and hence 1o
the due dare. increased costs due to inflation during the accelerate his work, acceleration costs.
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